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Message from the Director . . .

Our Nation enters its third century of independ-
ence with many citizens tyrannized by the fact
and fear of crime. Americans’ concern over crime
is demonstrated by their increasing willingness
to join law enforcement in doing something
about it.

Although some measure of encouragement
may be drawn from the knowledge that serious
crime rose only 10 percent in 1975 as compared
with the previous year—which recorded a shock-
ing 18 percent rise over 1973—the vast and
growing numbers of citizens victimized by crime
surely find little consolation in this statistical
comparison.

The grim and inescapable fact remains that
crime in the United States continues to occur at
an intolerably high level.

Crimes of violence are understandably most
feared by the public, yet they compose a rela-
tively small—even though extremely serious
and threatening—part of our total crime count.
Offenses against property are by far the most
common form of criminal activity in this coun-
try. During 1975, approximately 10 of every 11
reported serious crimes were of this nature, and
among them, those categorized as “larceny-theft”
accounted for 53 percent of all serious crimes
committed.

While it is true that the shoplifter, the pick-
pocket, and others involved in larceny-theft
offenses generally pose no physical danger to
the public, they do strike hard at our economic
well-being and contribute greatly to our Nation’s

climate of crime. Although it is impossible to

‘fully assess the damage these crimes inflict upon

our society, it is abundantly clear that it has
reached staggering proportions.

Theft-incurred losses suffered by businesses
have certainly become a critical concern. During
the period 1970-75, shoplifting offenses alone
soared 73 percent. Increased insurance rates,
expenditures for security personnel and systems,
loss of business, and other indirect consequences
have immeasurably compounded the cost of
these crimes to the business world. Ultimately,
of course, the individual citizen, as a consumer,
shares the heavy burden of these increasing
losses.

From a law enforcement standpoint, offenses
of this sort represent a formidable challenge.
During 1975, an overwhelming 6 million
larceny-theft crimes were reported to police.
Together with other factors, the absence of wit-
nesses and the difficulty of identifying the goods
stolen often thwart the successful investigation
and prosecution of these cases.

Despite these problems, much more can be
done to reduce the incidence of this costly and
serious crime challenge. Without question, many
of these offenses could be easily prevented
through the adoption of simple precautions and
safety measures. Toward this end, law enforce-
ment agencies may provide both leadership and
knowledgeable guidance in the development of
programs specifically designed to assist all ele-
ments of the community in combating these
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crimes. In addition to emphasizing preventative
measures, these programs should stress the
crucial importance of active and sustained
citizen cooperation in the investigation and
prosecution of these offenses.

A noteworthy example of such a productive
approach is a Crime Resistance Program dealing
with thefts which is currently being conducted
by the FBI and local police authorities in
Birmingham, Ala. Under this Program, the
development and implementation of property
identification techniques were undertaken. Par-
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ticular attention was given a type of property
experiencing a high rate of theft. The results
attained were most promising—a marked in-
crease in police effectiveness in handling the
offenses and returning the recovered property to
the rightful owner.

Through such endeavors as the Crime Resist-
ance Program, a powerful alliance of law
enforcement and concerned citizens, acting indi-
vidually and collectively, can provide much of
the impetus needed to counter the oppressive
growth of crimes against our property.

CLARENCE M. KELLEY
Director




The Older American—

Police Problem

or

Police Asset ?
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concerns of older persons as they relate to crime.
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IN American society the number of
older persons is increasing fast, and
managers—especially police agency
managers—will find it increasingly
necessary to consider carefully factors
associated with persons comprising
this age group. In 1974, there were 21
million of us 65 years of age or over.
Forty-two million Americans were 55
years of age or over. By the year 2000,
it is projected that in excess of half
of our population will be over the age
of 55.

Most law enforcement officers dem-
onstrate compassion and considera-
tion for others in performance of their
duties, especially in contacts with the
very young and the very old. How-
ever, during the past 4 years or so,
during educational seminars regard-
ing the elderly which have been con-
ducted for law enforcement officers by
the National Retired Teachers Asso-
ciation and American Association of
Retired Persons, a fundamental fact
has emerged—Ilaw enforcement officers
have not until recently been getting
much help in understanding older
persons and learning how to deal with
them more effectively.

Our associations’ original effort in
the crime prevention area was to
establish a program on this topic for
elderly persons. The nature of this
program led us eventually into con-
tact and involvement with law enforce-
ment officers. We then assisted them to
conduct similar programs with older
persons. During these proceedings, we
noted that law enforcement officers
were generally well informed in many
job-related technical subjects, but
were lacking in basic information of
value about the elderly and how to
conduct programs beneficial to them
and the police. As a result, a decision
was made to collect information en-
abling us to develop an intensive train-
ing program to help law enforcement
officers to better understand and more
effectively deal with older persons.

Mail Inquiries Conducted

In 1972, the associations’ Crime
Prevention Section mailed out more
than 2,000 individually typed inquir-
ies to every State director of law en-
forcement training, every State plan-
ning administrator, numerous police
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agencies, and several teaching insti-
tutions. Our objective was to gather
pertinent and available educational
material with which to structure such
a course. A high percentage of re-
sponses were received; however, we
were surprised to learn that our ef-
forts uncovered virtually nothing that
would help us in this effort.

Again, in 1973, we mailed out more
than 2,000 individual inquiries to
similar addressees. Once more we re-
ceived a high percentage of responses,
most of which expressed interest in the
topic of our inquiry but provided no
detailed data that could be used as the
basis for the development of the train-
ing program we envisioned. We at-
tributed very high positive
response rate to the fact that our let-
the

sought was simply described, and we

our

ters were brief, information
invited long-distance phone responses
at our expense, if necessary.

By 1974, we had gained a substan-
tial amount of experience on our own
in conducting programs with older
persons and further reinforced our
conclusion that law enforcement offi-
cers generally lack know-how in han-
dling older people effectively. A year
later, we were presenting over 500
programs to elderly groups through-
out the country and had conducted ap-
proximately 100 seminars for law en-
forcement officers on dealing with the
elderly. Based primarily upon these
experiences and contributions,
NRTA-AARP have been awarded a
grant from the Police Section of the
Law Enforcement Assistance Admin-
istration to develop a model training
program on law enforcement and the
elderly.

Including appropriate matching
funds from the NRTA-AARP, the total
grant is for $224,000. It is anticipated
that this project will require about 18
months to complete. It will be devel-
oped with the cooperation and assist-
ance of the staff of the FBI National
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Academy, officials of the National
Crime Prevention Institute (NCPI),
and other cooperating police agencies
and universities. Upon completion and
appropriate testing, this course will be
offered to over 700 police academies,
the more than 2,000 FBI police in-
structors, and to faculty members of
interested educational institutions.

The Aspects of Aging—
and Myths

If police are to deal more effective-
ly with older persons, they must first
correctly understand them. The law
enforcement officer often views the
older person in the same (frequently
erroneous) stereotyped image as does
much of the rest of society. Even
though basically a sympathetic image,
it is often nonetheless a negative one.

What are some of these myths
about aging? Is senility inevitable?
Do old age and the decline of mental

‘... a decision was made
to collect information . . .
to help law enforcement of-
ficers to better understand
and more effectively deal
with older persons.”

capacity go hand-in-hand? Is the older
worker productive? What are his
physical disabilities? Can he stay on
the job regularly or does he have a
high rate of absenteeism? Is the older
person rigid—intractible? Does he
live out his
more of his past than his future?

First, gerontologists
studying the process of aging and
problems of aged people) are now

“colden years” thinking

(scientists

speaking of three phases of aging.
These are categorized as the “young-
old,” the “middle-old,” and the “old-
old.” In our associations, an individ-
ual may become a member at age 55,
whether retired or not. Most persons

of this age are considered to be
young-old. As a further general guide,
many persons in the age bracket of
65-75 are thought of as being middle-
old. Due to variances in aging, no
hard and fast definitions of these cate-
gories are possible.

While many young-old and middle-
old persons lead vigorous lives and
pass unnoticed in the daily rounds of
the law enforcement officer, often it is
the old-old person who comes to his
attention in the course of his duties.
This tends to leave the officer with the
impression that members in this latter
category represent all older persons in
society.

Now, let’s answer the questions
posed earlier.

Senility and Aging

Senility is not inevitable in aging.
In fact, the term is falling into disuse.
With the advances of medical knowl-
edge, many signs and symptoms for-
merely ascribed to a state of “senility”
are, in fact, being more accurately
diagnosed as precise conditions, many
of which are either curable or altera-
ble. Moreover it is now known that
cerebral arteriosclerosis (hardening
of the arteries of the brain), widely
associated with the elderly in the past,
can actually develop as a health con-
dition at any age in life. Many older
persons respond positively to therapy
for such a condition.

What about mental ability? Up
until recent years, it was “conclusively
proved” that older persons did not test
as high in IQ tests as younger age
groups did. Then it was discovered
that the cross sectional tests used to
reach this conclusion were invalid as
familiarity with taking tests of this
nature was found to have given
younger testees an unfair advantage
over older ones. After Duke Univer-
sity and others began employing the
more accurate longitudinal testing
methods
groups at regular annual intervals),

(testing of same survey
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it was found that, barring various
health problems, an individual can ex-
pect not only to retain his mental re-
sources and ability, but even to in-
crease them with age. This includes
such areas as vocabulary, ability to
reason, and skill specialties. The key
is for the older person to continue to
use his or her mental capacity, with
 steady development a prime objective.
' Disuse can diminish capabilities in
this area as it does in others.

While it is true that the onset of
physical disabilities often brings a re-
duction in the general capability of
older workers, quite often there is an
 increase in productivity over younger
workers, owing to older workers’ pos-
sessing more experience and job
knowledge. Moreover, studies by some
State agencies reveal that the rate of
absenteeism of older workers sill
capable of working full time is fre-
quently lower than that of younger
workers.

It likewise is true that, as we age,
we experience a tendency to develop
infirmities and a diminishment of
physical capabilities. The most prom-
inent in this latter respect apply to
visual and aural acuity—seeing and
i hearing. The preponderance of older
Americans, however, (as high as 85
percent) learn to cope with minor in-
1 firmities and continue to lead active
“and productive lives in spite of them.
Rather than “living in the past,” many
spend their “golden years” engaging

in new interests, activities, and ca-
reers, traveling widely, and continu-
ing to plan ahead. All the while, they
 draw from and build upon their past
experience, knowledge and ability.
And for the elderly, change is not new
or shocking—it is a familiar, maybe
even welcomed, development in many
cases.

~ These and many other factors must
be considered by the police trainer,
the crime prevention officer, and the
(espe-
cially), as well as others in law en-

community relations officer
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forcement. Analysis of, and comments
on, the myths and realities of aging
will be important segments of our pro-
posed training program.

Dealing with the Elderly

Now, let’s take a look at the five
situations in which the law enforce-
ment officer may have contact with
the older person in the performance
of his duties. The older person may be
encountered:

(1) as an offender;

(2) as a victim;

(3) as a witness;

(4) in a noncrime circumstance
such as in an accident, due
to injury, being lost, etc.;
or

(5) asapolice asset.

Older Offender

As an offender, the older person is,
indeed, a police problem, just as all
offenders are police problems. Statis-
tically, however, he is not very much
of a problem. Our studies indicate
that the elderly are not committing
very much serious crime. We offer the
following examples in support of this
conclusion: In an associations’ com-
missioned survey conducted in Michi-
gan in 1974, it was determined that the
over-55-year age group represented
17.3 percent of the State’s population,
but accounted for only 1.3 percent of
the total arrests during that year. Even
this figure does not give the true pic-
ture, unless it is explained that most of
these arrests were for misdemeanors
such as drunkenness.

According to local police records,
during the first 6 months of 1975, in
Huntington, W. Va., where the older
age group represented almost 20 per-
cent of the population, they accounted
for only 6.4 percent of the total ar-
rests. Again, almost 9 out of 10 of
these elderly offenders were picked up

for public drunkenness, and many of
them were arrested more than once.

Our conclusion is also supported by
comprehensive data accumulated in
connection with FBI Uniform Crime
Reports (UCR). During 1974, for ex-
ample, UCR data from 4,237 U.S.
cities revealed that only 2.6 percent
of all persons arrested for various
major and minor offenses were over
60 years of age.

So, notwithstanding the socioeco-
nomic, racial, or ethnic backgrounds
of the present generation of older per-
sons, they are not committing very
much serious crime, especially the
kinds of crime that bother us the
most—the crimes
which are causing many of our metro-
politan areas to become deserted at
night.

fear-provoking

Older Vietim

The older victim is a police problem
in a much different sense. If we look
at the victimization rates of older per-
sons, we are immediately drawn into
a controversy—is the older person
the most frequently—or the least
frequently—victimized? Well, this
depends. A National Crime Panel
Survey Report issued in 1975 on
“Criminal Victimization in the United
States” included the statement that the
highest rates of personal victimization
were recorded for those in the 12- to
19-year-old age group. Persons in the
over-65-year age group were men-
tioned as being the least frequently
victimized. It should be noted, how-
ever, that victimization patterns for
specific crimes could differ from this
overall pattern which is based on
cumulative statistics for the various
categories of crimes against persons.

In our studies, we find very low
victimization rates of the elderly in
the three most serious crimes—homi-
cide, rape, and aggravated assault.
However, in crimes of purse-snatch-
ing, strong-arm robbery, and criminal
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fraud, older persons have very high
rates of victimization. In our view, the
reason for this difference of victimiza-
tion in varying crimes is one impor-
tant factor—natural lifestyle. By this
is meant that most older persons do
not hitchhike, pick up strangers in
taverns, or settle their problems with
violent outbursts and assaults. Many
older persons are retired and are not
employed in situations requiring them
to leave work at late night hours, as
do nurses or waitresses, for example,
to find their way home alone over
sparsely traveled or dimly lighted
streets. All of these enumerated situa-
tions contribute significantly to the
vulnerability of certain categories of
crimes. On the other hand, factors
such as widowed older women living
alone and the loneliness of many older
people are significant to their high
victimization by swindlers and bunco
artists.

The fear of being victimized often
imposes a different lifestyle upon the
older person, who imprisons herself or
himself at home and severely limits
any outside travel owing to such fears.
In addition to increasing efforts to
help older persons reduce the risk of
criminal victimization, the law en-
forcement officer must also try to re-
duce perceived crime fears to realistic
levels so that this imposed lifestyle is
not unnecessarily restrictive.

Police agencies must develop an ac-
curate crime picture as it relates to
older persons by conducting crime
analyses that produce valid and use-
ful information. As an example, the
Center on Administration of Criminal
Justice at the University of California,
at Davis, in a 1974 report entitled
“The Prevention and Control of Rob-
bery,” set forth some interesting data
about purse-snatchings and robberies
in the city of Qakland over a 3-year
period. During this period, Oakland
reportedly had one of the highest rob-
bery rates in the country. The data
accumulated disclosed that the vari-
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ance of this crime within Oakland was
particularly great, and during the sur-
vey period two-thirds of the half-
block-sized areas surveyed had no rob-
beries or purse-snatches at all. For
those older persons living and travel-
ing in and through these “safe” areas,
this information would be vital in re-
ducing perceived fear which many de-
velop through hearsay, the media, and
other sources. They could also make
efforts to avoid those areas identified
as having a high incidence of purse-
snatches and robberies.

It is distressing indeed that, in con-
temporary times, the individual suf-
fering most from a crime—the
victim—often receives the least atten-
tion from authorities. The President’s
Commission on Law Enforcement and
the Administration of Justice, in fact,
has stated that the victim is the for-
gotten element of the criminal justice
system. We all have a duty and respon-
sibility to take whatever action is in-
dicated to remedy this undesirable
situation.

Unfortunately, the older person
often suffers more physically and
psychologically as a crime victim. Due
to age and its attendant frailty, physi-
cal injuries received are frequently
more serious and slower healing, and
psychological trauma experienced is
more lasting and intensely felt. As a
result of limited financial resources
and reduced earning potential, prev-
alent among many older citizens,
economic losses suffered as crime
victims are often not easily replaced,
resulting in severe deprivation in
some instances.

Older Witness

If the older victim is a police prob-
lem, the older witness is even more
so. The older witness upon receiving
a subpena to appear in court is ex-
pected to wind his or her way through
what appears to be a befuddling maze
of a complex system, often to be told
at the end of the day, “You are not

needed today, come back another
day.” We cite the case of one elderly
male witness who dutifully found his
way to court to be ready to testify on
eight occasions, necessitated by re-
peated continuances. He was ill and in-
capacitated on the date of the ninth
scheduled hearing and could not ap-
pear. The judge dismissed the case
due to the absence of this necessary
witness.

In some areas, the police have ini-
tiated special programs for assisting
older witnesses. These consist of tele-
phonically contacting such witnesses
when their testimony is considered
imminent and, thereafter, transport-
ing the witness to the courthouse.
Upon arrival, the witness is briefed on
the layout of the facility and proceed-
ings that will occur relevant to him or
her. Following testimony, the wit-
ness is returned to his or her resi-
dence by the police. Programs of this
nature, in addition to assisting the
elderly, also contribute to successful
criminal prosecution by insuring nec-
essary witnesses are present when
called. Law enforcement agencies
should analyze their own situations
in this regard and consider establish-
ing programs of this nature if none
exist at present.

Nonerime Situation

The noncrime situation is the one

in which most law enforcement offi-
cers have the greatest contact with the
elderly. These situations include giv-
ing directions to groups of older peo-
ple, responding to “crank” calls, inter-
vening in a noncriminal family situa-
tion, responding to the call “man
down in the street,” and others. In-
deed, handling situations of this na-
ture often occupy a sizable amount of
an officer’s time and attention. We be-
lieve that through better understand-
ing, the officer will be more qualified
to deal more effectively with persons in
this age group in these situations.

R
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Older Person as Asset

A category of involvement which
appears to be largely overlooked by
law enforcement is the older person as
an asset—mnot only as a cooperative
witness or Jaw-abiding citizen within
the community, but also as an aid to
law enforcement in discharging some
of its responsibilities and functions.
Often, the police officer, like the rest
of society, has great difficulty gaining
access to the busy executive. And yet,
the day following that busy executive’s
retirement, he is frequently eliminated
from the mainstream and considered
no longer useful. When he is now the
most accessible, has he lost his wealth
of experience and knowledge over-
night? Why is this valuable resource
i so frequently overlooked?
Examples abound of situations
where housewives who, never hav-
|ing been employed or engaged in
operating a business, upon being
freed from domestic responsibili-
ties with the growth of their chil-
‘dren, or for other reasons, emerge
las successful businesswomen or
| leaders in their communities. Studies
of the police and demands on their
time reflect that as much or more
than 80 percent of their assignments
. while on duty relate to responding to
| complaints and calls for assistance
| which are noncriminal in nature.
‘Why, then, is it not possible during
‘ these days of increased police de-
'mands and reduced budgets, to find
| partial solutions to pressing problems
through the use of what, in our view, is
{the richest community resource—the
talent, training, and experience of the
retired population?
Over the past 4 years, during the
- NRTA-AARP Crime Prevention Sec-
tion’s programs and seminars, we have
" highlighted case studies demonstrat-
ing to police administrators and
middle-management supervisors ways
in which they can be assisted by older
persons. It should be emphasized here
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that while some commercial agencies
are using retired persons to “tote
pistols” as watchmen, security guards,
etc., certainly this is not the most
desirable function on our list of pos-
sibilities. It is our observation that the
major problem in not using older per-
sons to assist law enforcement is not
the lack of volunteers but, rather, what
we describe as the “Jack Webb”
attitude—“This is police work,
Ma’am!”—which bars potentially
valuable community help as full-time
partners. When I first went into police
work, back in the thirties, there were
only two ways to get into the police
stationhouse—by being a sworn of-
ficer carrying a badge, or by being
an “invited guest” in handcuffs. In
my view, police agencies were closed
societies in those days. Everyone in-
cluding the telephone operator, the
desk clerk, and the wagon driver,
were sworn officers who did not take
kindly to outside “interference” by the
citizenry. This has changed to some
extent, but not nearly as much as some
consider necessary to help us cope not
only with the crime problem, but with
other increasingly burdensome com-
munity demands on the police.

At a seminar not too long ago in the
State of Florida, involving chiefs,
sheriffs, and middle-level police super-
visors, we asked the question (in sum-
marizing the discussions of the day),
“What can we do—NRTA-AARP—
Lo help you in these areas?” One par-
ticipant quickly shot back, “The best
thing you can do for us is to get these
old people off our backs!” This atti-
tude, which is not unusual, needs to be
changed if older persons are to be en-
couraged to cooperate and participate
in this effort to any significant degree.

Older Volunteers

Those agencies which have demon-
strated a positive attitude toward the
involvement of older persons as full
partners in assisting law enforcement

have produced noteworthy results.
For example, the Sheriff’s Office in
Maricopa County, Ariz., has been re-
ceiving assistance from more than
3,000 volunteers, 1,400 of whom are
in the older age span of which many
are retired and in their sixties or older.
These older volunteers—men and
women—are totally integrated into
some 42 working groups which are
performing 17 police functions. These
include such activities as conducting
safety patrols on lakes and along
rivers, comprising scuba diving teams
for

use in recovering persons
traffic and
crowd control measures at major

gatherings, effecting

drowned, performing

and
transportation of prisoners, partici-
pating in air and surface search-and-
rescue missions, serving as members

transfer

of disaster control, paramedical and
health services units, counseling jailed
offenders on personal or family prob-
lems, and acting in many other
capacities.

An officer in Jacksonville, Fla.,
working under the Duval County
Sheriff, within 6 months after attend-
ing one of our seminars organized
three groups of older volunteers and
acquired more than $1 million worth
of support equipment to assist them
to perform a variety of duties. These
include searching for lost persons, en-
forcing safety regulations, searching
for physical evidence, and providing
support for efforts to apprehend es-
caped prisoners. Groups organized in-
clude four-wheel-drive, river, and off-
shore water units.

A further illustration highlights
another use for older volunteers. The
chief of police in Huntington, W. Va.,
was puzzled about what to do with a
72-year-old woman apprehended for
shoplifting a $2 item. She had no prior
arrest record. He turned this problem
over to one of his older volunteers
who was able to give considerable
time to satisfying the merchant in-
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volved and counseling the offender to
deter her from future activity of this
nature. A group of selected volunteers
is always on call to this chief to handle
similar troublesome cases of this
nature. How much dispatcher time,
cruiser time, report-writing time, and
court time have been saved by this
simple technique? Quite a bit. This
does not mean that this chief condones
shoplifting or that he excuses elderly
offenders, but recognizing that incar-
ceration is not likely to follow convic-
tion in such cases, he has chosen to
divert such an offender from the ju-
dicial process, while at the same time
contributing to rehabilitation and
gaining the cooperation of the initial
complainant. His action in this or any
other diversion matter is done, of
course, with the full advance concur-
rence of the local prosecutive officials.

In an article in the October 1974,
FBI Law Enforcement Bulletin, en-
titled “Determining Police Effective-
ness,” Superintendent James M. Roch-
ford of the Chicago, Ill., Police De-
partment stated that his department
initiated a survey of victims and com-
plainants receiving police service to
gather opinions of how well the police
were performing their duties. Several
significant findings were reported by
Superintendent Rochford in this arti-
cle. The survey, which cost an esti-
mated $75,000, prompted the superin-
tendent to set out seven important
steps to improve police operations in
delivering services. The second step
listed was to “provide officers with
preservice and inservice training in
dealing with the elderly.” This conclu-
sion, based on the survey conducted
by the Chicago Police Department,
certainly coincides with our recom-
mendations for filling a need in many
of our law enforcement agencies.

In connection with a segment of the
FBT’s Crime Resistance Program, the
FBI, the Police Foundation, and the
Wilmington, Del., Police Department,
combining in a joint venture, are lar-
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geting on crimes against the elderly
in that city. This study has already
produced significant findings helpful
to all of us interested in this area.
The final results of the Wilmington
project may well become a model for
crime resistance programs regarding
older persons.

A group of experts stated in 1975
that crime would get worse, and they
were pessimistic about what could be
done to prevent it. I do not share this
pessimism, and I could relate numer-
ous cases where significant endeavors
to deter crime are being effectively
undertaken—often with little or no
funding. The key in most of these in-
stances involved using segments of the
community’s human resources as full
partners in crime reduction efforts.

Doing the Practical NOW

We must not be deterred from
doing practical things that can be done
NOW, nor by the complexity of the
problem, nor by our constant search
for the elusive and ever-changing
“causes” and ‘“roots” of crime. For
too long, action has been delayed
awaiting the magic “breakthrough”
which may never come. We have often
heard poverty and disadvantage being
blamed for crime, yet some recent sur-
veys indicate that affluent families
may produce at least as high a per-
centage of delinquents as poor fami-
lies do. For a considerable time many
followed the theory that the criminal
was “‘sick,” but this belief has now
been abandoned by many psychia-
trists concerning most criminals. Still
another theory suggests that crime is
a product of boredom. Elsewhere,
permissiveness and lack of religion are
listed as causes. The true causes of
crime are most likely combinations of
all of these factors. The prestigious
President’s Commission on Law En-
forcement and the Administration of
Justice states:

“The most natural and frequent
question people ask about crime

is WHY? They ask it about in-
dividual crimes and about crime
as a whole. In either case, it is
an almost impossible question to
answer. FEach single crime is a
response to a specific situation
by a person with an infinitely
complicated psychological and
emotional makeup who is sub-
ject to infinitely complicated ex-
ternal pressures. Crime as a whole
is millions of such responses. To
seek the ‘causes’ of crime in hu-
man motivation alone is to risk
losing one’s way in the impene-
trable thickets of the
psyche....”

human

But all of this is of little consola-
tion to the older crime victim. For the
older person, the present is more im-
portant than the hopes and expecta-
tions of the next generation.

Coneclusion

In conclusion, it is necessary to
acknowledge that the older person
sometimes is a problem to the law en-
forcement officer—but not very much
of a problem proportionately when
compared with other age groups.
Based upon our extensive experience,
we submit that the talents, wisdom,
and past experience in a diverse range
of career fields of many older Amer-
icans are potential resources often
overlooked by police agency admin-
istrators. Popular
and myths about the abilities, depend-
ability, and usefulness of the “elder-
ly” often create a veil through which
it is at times difficult to see their truly
tremendous potential for service to

misconceptions

law enforcement and the communities
where they reside.

Have you considered locating and
tapping these hidden assets within
your own community ? The results of
such efforts could produce substantial
positive returns for the police, older
persons, and the overall community

itself.
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‘Physical Fitness

By
GEORGE P. TIELSCH

Chief
Police Department
Santa Monica, Calif.

August 1976

A. physical fitness incentive pro-
gram was initiated by the Santa
Monica, Calif., Police Department on
January 6, 1976. The original idea
was conceived by two officers in the
department. The program was pre-
sented on the premise that, while many
police departments encourage marks-
manship by offering extra pay for
marksmanship proficiency, no incen-
tive is offered to police officers to keep
themselves in good physical condi-
tion—an attribute that is required on
a daily basis if an officer is to perform
his duties at peak efliciency and best
protect himself and the public.

Approval to initiate the program
was received from the city manager
and the city council.

'TRAINING

The program was made voluntary,
and participating officers train on
their own time. The incentive portion
of the program is similar to the marks-
manship program in which partici-
pants may earn a monthly bonus of
$2, $4, $8, or $16, depending on their
skill as marksmen. The tests are ad-
ministered by the Personnel and
Training Division on a quarterly
basis. Scores recorded at that time de-
termine the incentive pay for the fol-
lowing 3 months. Injuries incurred
during the program are handled as
industrial injuries and covered by
State compensation insurance.

The tests are based on a maximum
score of 500 points and include the




following five events: situps, squat lowed to do pushups and pullups in event according to the participant’s
thrusts, pullups, pushups, and 1-mile the style normally recommended for age:
run. females. If the participant is Add points
S i S per event
The only difference in administer- To encourage participation of all 35to40years____________ 15
ing the tests between female and male  sworn personnel regardless of age, the 41to45 years____________ 20
officers is that female officers are al- following points were added to each 46to 50 years____________ 25
Situps (2-minute time limit)
Number Points Number Points Number Points Number Points
60 100 45 76 30 50 15 25
59 98 44 74 29 48 14 23
58 97 43 72 28 47 13 22
57 95 42 71 27 45 12 20
56 93 41 69 26 43 11 18
55 92 40 67 25 42 10 17
54 90 39 66 24 40 9 15
53 88 38 64 23 38 8 13
52 87 37 62 22 37 7 11
51 85 36 61 21 35 6 10
50 83 35 58 20 33 5 8
49 82 34 56 19 32 4 6
48 80 33 55 18 30 3 5
47 79 32 53 17 28 2 3
46 77 31 52 16 27 1 2
Squat Thrust (I11/2-minute time limit)
35 100 26 74 17 49 8 23
34 97 25 72 16 46 1 20
33 95 24 69 15 43 6 17
32 95 23 66 14 40 5 15
31 89 22 63 13 37 4 12
30 86 21 60 12 34 3 9
29 83 20 57 11 32 2 6
28 80 19 54 10 29 1 3
27 7 18 52 9 26
Pullups
15 100 11 74 7 48 3 22
14 93 10 67 6 41 2 16
13 87 9 60 5 33 1 10
12 80 8 54 4 27
1-Mile Run

Pushups

In the 1-mile run test, 100 points are given for 7 minutes and under. For each second over 7
minutes and up to 7 minutes and 50 seconds, 1 point is deducted. From 7 minutes 51 seconds to
8 minutes 10 seconds, 35 points are accrued; 8 minutes 11 seconds to 8 minutes 45 seconds, 20
points; and 8 minutes 46 seconds to 9 minutes 15 seconds, 10 points.

Two points are given for each pushup for a total of 100 points or 50 pushups.

10
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Pushups are included in the physical fitness incentive program.

Slto55years_—__________ 35
S56to60years____________ 50

The incentive pay was established
as follows:

Points Bonus
300to329______ $2 per month
330t0399______ $4 per month
400 to 464______ $8 per month
465 to 500______ $16 per month

Twenty-five police officers, includ-
ing one female, out of 133 sworn per-
sonnel participated in the initial pro-
gram. The officers were weighed and
then taken to a nearby high school
facility for testing. Eight of the offi-
cers obtained a maximum score of
500, while 15 qualified for top bonus
money. A complete breakdown of
scores is as follows:
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Bonus ot
e R P LT 15
L e 4
P o e o i 3
T SR I T ! 1
Failed to qualify__________ 2

The initial high scores were an-
ticipated in that officers who already
maintained a high degree of physical
fitness were expected to participate
and do well in the first tests. The num-
ber of participants is expected to in-
crease substantially when officers who
did not feel confident of scoring high
in the inaugural tests complete a 3-
month, self-imposed training program
to insure a better performance in the
next testing program.

In order to further encourage par-

ticipation, a perpetual trophy has
been established to honor the officer
who achieves the highest score each
year. A different scoring system or
additional tests will possibly have to
be evaluated and utilized to separate
the officers who achieve a maximum
score for all four quarters. Three in-
dividual awards will also be pre-
sented to the top three officers.
Although this physical fitness in-
centive program is relatively new to
the department, officers already have
been encouraged to initiate and ex-
pand physical training activities on
an individual basis. Hopefully, the
program will result in long-term bene-
fits to each officer and the police de-
partment by fostering better health
and job performances. ®
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Hairs and Fibers Prove Valuable

Hit-and-run cases are a serious and
challenging problem. The task con-
fronting the officer in the investigation
of this crime is exceedingly difficult.
Very often he finds no witnesses and
very little physical evidence. The FBI
Laboratory, however, can render sub-
stantial assistance in such cases, but
the officer must be thorough in his
search to assure the complete collec-
tion and the proper preservation of
what evidence is available.

This article, first printed in
the January 1961 issue of the
BULLETIN, has been revised and
brought up to date. Because of its
basic value in scientific crime

detection, it is being reprinted for

BULLETIN readers.
12

in Hit-Run Cases

Hairs, fibers, and fabrics oftentimes
comprise some of the major bits of
evidence found during the investiga-
tion of a hit-and-run case. These are
frequently accompanied by other evi-
dence of value such as blood, paint
chips, broken glass, metal fragments,
and soils.

In one case, the body of a young
woman, an apparent hit-and-run vic-
tim was found at the edge of a rural
road. The autopsy showed injuries
typical of those produced by a car but
also revealed that she had died from
manual strangulation. Apparently she
had been run over after being stran-
gled in an effort to conceal the true
cause of death. Investigation led to
her estranged husband as a suspect.
Debris from under his car was sub-

L

mitted to the FBI Laboratory and was
found to include nylon filaments like
those composing her panty hose and
green woolen fibers like those com-
posing her coat. Human blood was
also identified on some of the nylon
filaments. The husband was sub-
sequently convicted of this murder.

Criminal evidence assumes many
forms, some minute and indistinct.
This is often the case with hair and
fiber evidence which is oftentimes
difficult to locate, and its location re-
quires a thorough and meticulous
search of the crime scene, victim, and
suspect vehicle.

Evidence From the Scene

A thorough search can yield valua-
ble evidence which may connect a
particular vehicle to the scene of the
crime. The surrounding area should
be isolated until the search has been
completed, and the search should be
extended a considerable distance from
the point of impact.

Particular notice should be given to
the search for blood, tissue, hair.
fibers, cloth, and the paint chips. At
the scene, mud or dirt shaken loose
from the undersurface of the vehicle
at the time of impact may be found
on the roadway. If these pieces of soil
are intact as distinct units, every effort
should be made to preserve their form
for possible fitting into disturbed
areas on the suspect vehicle.

In order to properly preserve the
chain of custody of evidence obtained
from the victim’s person or effects,
an officer should accompany the vic-
tim to the hospital or morgue. Ar-
rangements can then be made with
the attending physician or coroner to
preserve any foreign material found
on the skin or in lacerated areas of
the victim’s body. This material along
with the victim’s clothing should be
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marked for identification and pre-
served for transmittal to the Labora-
tory. It should not be overlooked that
paint and glass particles may be found
imbedded in the victim’s clothing;
therefore, secure wrapping to avoid
contamination is of the utmost im-
portance.

Cases have been reported in which
ornamental objects and/or the tires
on cars have left impressions on the
victim’s body or clothing. Photo-
graphs of these areas on the victim’s
body should be taken as soon as pos-
sible. Impressions found on clothing
should be preserved for examination
in the Laboratory.

Evidence From the Vehicle

A meticulous examination of the
suspect vehicle may yield evidence of
contact; i.e., blood, flesh, hair, frag-
ments of clothing, or disturbance of
road film or paint. The possibility
must be considered that after the ini-
tial impact additional injury to the
victim may have been caused by other
parts of the vehicle.

The suspect car should be placed on
a lift or over a grease pit and searched

the Laboratory consisted of a strand
of yarn, approximately 11/32-inch
long, taken from the fender of the
suspect’s car and the multicolored
shirt of the victim (see fig. 2). The
report returned to the submitting
agency identified the questioned yarn
as having come from the shirt. This
identification was based on color se-
quence, strand length, yarn construc-
tion, and fiber type.

A number of cases have been exam-
ined in the FBI Laboratory with the
purpose of determining which of two

Figure 1.

persons was the driver of a car. Us-
ually in such cases a passenger is
killed in a wreck involving a drunk
driver who survives or victims in
another car are killed and later there
is dispute between two persons in the
suspect car as to who was driving. In
these cases where hairs are recovered
from each side of the damaged wind-
shield of the suspect car, they may be
submitted along with known head
hair samples from both persons. Many
times, the dispute can be resolved by
microscopic hair comparisons.

(Top) Fabric from victim’s trousers. (Bottom) Impression on bumper of suspect car.
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thoroughly with an oblique light work-
ing from undercarriage to top. The
entire circumference of the tires
should be checked with particular at-
tention to any material that may be
wedged between the treads.

It is not uncommon to find impres-
sions of the victim’s clothing left on
the car (see fig. 1). In the case il-
lustrated in figure 1, evidence exam-
ined in the Laboratory and the subse-
quent testimony in court by the exami-
ner left little, if any, doubt in the
minds of the jurors that the subject
was responsible. It can readily be seen
that the bumper from the suspect ve-
hicle bears telltale impressions match-
ing the victim’s trousers.

An example of the minute charac-
ter of vital evidence can be illustrated
in the case where the submission to

%,
Y

h 5 WL
W N ‘\ ‘\L! !
) o R
‘\\\\ t\.‘\s \1‘ §\\\

B R
LA RV L UL E LR
\\ "\ “:\\ AR R W,"'\;}
A g w"n\ ‘\‘\ﬁ‘\\t \ r"\ AN ‘x
)\\'\“‘\‘!\\‘“\is"\

\

August 1976 13




The proper collection and preserva-
tion of evidence prior to its submis-
sion to the Laboratory are an impor-
tant link not to be lightly regarded.
The following suggestions are made to
assure that such evidence is properly
handled:

1. Place hairs, fibers, or fabrics
in folded paper: seal edges
with cellophane tape. Adhesive
should not contact evidence.
Then put it in an envelope.

2. Wrap each article of evidence
separately and mark for iden-
tification.

3. Masking tape may be used to
remove minute fibers from
fenders, hoods, etc., when it
is not feasible to remove and
ship such items.

At the time evidence is recovered,
it should be marked for identification
in order to preserve the chain of cus-
tody. This is the time to record proper
identification—not after the evidence
has been repeatedly handled and quite
possibly mixed with known samples
and items from other parts of the
crime scene. It is also suggested that
the number of persons handling the
evidence be kept to a minimum.

Figure 2. (Top to Bottom) Torn area of victim’s shirt; sample strand of yarn from the shirt;
strand of yarn from fender of suspect car.
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For presentation in court, it is help-
ful to know the location on a car where
hairs ‘and fibers were found. For this
reason, do not place such evidence
found in different locations in one
common container. Place evidence lo-
cated on a particular part of the
vehicle in a separate container and
mark as to where found.

Hair can be identified as being of
human or animal origin. If the hair
is of human origin, the race, whether
Caucasoid, Negroid, or Mongoloid,
can be determined. Hairs from the
vehicle and hairs of known origin can
be compared to determine their simi-
larity or dissimilarity. Hairs of ani-
mal origin can be classified as to the
particular type of animal involved.

The basic instruments used for hair
and fiber identifications are the re-
search and comparison microscopes.
The individual characteristics of the
known and questioned hairs are com-
pared and, if similar, indicate that the
questioned hairs may have originated
from the known source. Except in un-
usual instances, however, hairs do not
possess sufficient individual character-
istics to be identified as originating
from a particular person to the exclu-
sion of all others.

Fiber and fabric evidence is ex-
amined to determine type, composi-
tion, and color. Macroscopic, micro-
scopic, and chemical tests are used to
differentiate and classify fibers. Data
from the above tests leads to the iden-
tification of the fibers and constitutes
pertinent corroborative evidence.

Sometimes actual pieces of torn
fabric rather than individual fibers
are found on the suspect vehicle. In
such instances, it is possible to posi-
tively identify a piece of fabric as
originating from the victim’s clothing.
This can be accomplished by fitting
the piece of fabric into the corre-
sponding torn area in the clothing and
accounting for the position and se-
quence of each individual yarn in the
weave of the piece of fabric and of
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‘ the fabric surrounding the torn area
in the victim’s garment.

Aid to Investigation

‘ The force of the impact of an auto-
mobile striking a person may cause
extensive damage to the automobile

| necessitating repair. There are many
stratagems to which the driver of a
hit-and-run vehicle may resort to
cover his deed, such as making a false

- auto theft report or purposely wreck-

' ing his automobile.

The damage to a hit-and-run ve-
hicle might well be comparable to the
damage resulting from striking a
deer or similar animal; however, ex-
tensive damage may not always be

August 1976

the case. Sometimes, the driver may
swerve his car to avoid head-on im-
pact, thus causing only minor damage
to the car yet inflicting penetrative
wounds upon the victim with the side-
view mirror, radio antenna, or door
handle.

An immediate check of automobile
supply establishments and repair ga-
rages may provide a valuable lead.

Aid to Prosecution

In some instances, the defendant,
when confronted with pertinent physi-
cal evidence, will realize the futility
of persistent denial and plead guilty
to the charges.

In another case, a young man was

Laboratory technician uses metal spatula to scrape debris from surface of garment.

standing in his front yard talking with
friends when a car swerved off the
road, struck the young man, and killed
him. From the description of the vic-
tim’s friends, a suspect car with a
damaged fender and broken headlight
was recovered. The fender, pieces of
the headlight, the victim’s clothing,
and a hair sample from the victim
were submitted to the FBI Laboratory.
A fabric impression in the fender was
consistent with test impressions of the
victim’s trousers. Numerous fibers like
those composing the victim’s trousers
were found embedded in the paint in
the area of the fabric impression. Sev-
eral head hairs which micoscopically
matched the victim’s head hairs were
found wedged under metal trim on
the fender. Particles of paint like that
on the fender and glass particles con-
sistent with headlight glass from the
car were recovered from the victim’s
clothing.

Faced with such evidence, the de-
fendant entered a plea of guilty.

Conclusion

Hit-and-run cases continue to be of
concern to law enforcement and to the
public. The examination of hairs,
fibers, fabrics, and related material
has greatly aided in the solution of
crimes of this type.

Hair and fiber evidence in hit-and-
run cases does not usually effect posi-
tive identifications but contributes to
the circumstances indicating that a
particular vehicle was involved. Posi-
tive identifications are possible in
cases involving fabric evidence.

The investigator must conduct
thorough searches and assure the col-
lection of all available evidence. The
evidence must then be properly pre-
served, marked for identification, and
transmitted to the Laboratory.

Laboratory examinations
vital evidence enabling the expert to
testify regarding his findings and to
aid the court and jury in their de-
terminations. @

reveal
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POLICING
THE
RIVER OF NO RETURN
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By
CHARLES S. SORENSON

Administrative Officer
Challis National Forest
Challis, Idaho

August 1976

“The Wild and Scenic River and Primitive Area designa-
tions establish by law that this river |the Middle Fork] and
surrounding area will be kept in a natural condition.”

Snaking its way through the Idaho
Primitive Area in central Idaho is the
Middle Fork of the Salmon River.
This mighty stream flows through one
of the deepest gorges in North Amer-
ica. Born at the confluence of Marsh
and Bear Valley Creeks some 20 miles
northwest of Stanley, the Middle Fork
plunges northeast 106 miles to join
the main Salmon River. From this
origin, the Middle Fork flows through
the Boise, Challis, Payette, and Sal-
mon National Forests. The adminis-
tration of the Middle Fork, however,
has been given solely to the Challis
National Forest.

The Middle Fork of the Salmon
River was designated by Congress, in
1968, as a part of the National Wild
and Scenic River System. This des-
ignation provides that the river shall
be preserved in a free-flowing condi-
tion, and the river in this immediate
environment shall be protected for the
benefit and enjoyment of present and
future generations.

Law Enforcement

In addition to managing the natural
resources, the Forest Service is also
given the responsibility for enforcing
the Federal laws, regulations, and pol-
icies concerning National Forest land.

The combination of the Wild and

John R. McGuire
Chief
Forest Service
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Scenic River and Primitive Area des-
ignations has added to the complexity
of this responsibility. Our law enforce-
ment activities in the past have been
primarily directed to the enforcement
of the policies and regulations set
forth by the Secretary of Agriculture,
particularly those regulations in-
volved with the proper use of the
physical natural resources. We now
find the need to get more involved in
the people-management phases of law
enforcement. The Wild and Scenic
River and Primitive Area designa-
tions establish by law that this river
and surrounding area will be kept in
a natural condition. There will be no
roads, campgrounds, or other im-
provements, and the use of motorized
equipment is prohibited. Add: to this
several hundred people on the river
each day and-the problems increase.

In the past few years, we have en-
countered law enforcement problems
ranging from simple littering and
camping in nondesignated areas to the
violation of fish and game regulations,
defacing historical artifacts, the set-

Two kayaks make up the kayak patrol and generally run the river each week.

ting of fires, attempted rape, destruc-
tion or theft of Government property,
the use of drugs and controlled sub-
stances, and the list could go on and
on. The isolated area makes it more

A Forest Service boat drops into a chute during a successful run through the rapids of
the Middle Fork.
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difficult to cope with these kinds of
problems. Communication is by two-
way radio only. Travel is primarily by
floatboat, kayak, or horse. There are
seven primitive airfields along the
river, but flights to them are often not
possible because of turbulence or the
lack of air density.

The basic law enforcement respon-
sibility for the Middle Fork of the
Salmon River falls on the shoulders
of the district ranger. He has on his

staff the river manager who supervises
the day-to-day activities on the river.

Reservation System

Because of the large number of peo-
ple using the Middle Fork, it has been
necessary to-initiate a permit or res-
ervation system. With the use of a res-
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Because of the rugged
terrain and
inaccessibility, forest
fires are fought by air
with smokejumpers,
helicopters, and retardent
bombers.

ervation system, we are able to control
the number of people on the river at
any one time. This permit allows us
to issue each party a specific campsite
for each night they are on the river.

If one party fails to use their desig-
nated campsite, it means they are
using one assigned to someone else.
Fifty people in an area where there
is only space for 30 can cause many
problems. The permit system has
added another dimension to our law
enforcement activities. Permits are
divided between private parties and
commercial outfitters. Private party
permits are free, but guides and out-
fitters must pay a fee to use the river
for commercial trips. We are now
faced with “bootleg” outfitters who
operate under the guise of private non-
commercial parties.

River Patrols

The Middle Fork District generally
has two crews on the river at all times,
one operating by floatboat (rubber
raft) and the other by kayak. The
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floatboat crew covers 106 miles in

either 5-day or 10-day trips, depend-
ing on the work scheduled for them.
The kayak crew normally makes the
trip in 5 days but can make it in-about
2 days if an emergency arises. These
crews receive training each year in
law enforcement and wild fire investi-
gation techniques. In addition to their
normal duties of public safety, recrea-
tion cleanup, management, and fire
prevention, these crews are normally
the first to encounter any law enforce-
ment problem on the river, regardless
of what agencies hold final jurisdic-
tion. These crews are trained to make
these initial contacts and handle the
minor violations through the issuance
of notices of violation or citations.
The more serious problems are re-
ferred to the river manager, the dis-
trict ranger, or the Forest Service law
enforcement officer. These problems
are then handled at the Forest level,
referred to one of our special agents,
or to the cooperating agency having
jurisdiction. For example, all theft of

Government property cases are re-
ferred to the local FBI office. The en-
suing investigation is then conducted
under their guidance and advice, with
either the FBI, the Forest Service, or
both parties doing the field work.
Crimes of theft or violence between
private individuals are referred to the
Custer County sheriff. Other prob-
lems may be referred to the Idaho fish
and game officials.

Cooperation with other law en-
forcement agencies is essential. On
occasion, representatives from agen-
cies closely associated with problems
which can arise are given a trip into
the area. Such a trip gives the other
agencies a better understanding of the
law enforcement problems on the Mid-
dle Fork of the Salmon River.

With proper enforcement of regu-
lations and policies governing our na-
tional forests and by careful man-
agement of these areas, hopefully, we
will be able to preserve these scenic
recreation centers for everyone to en-
joy for many years to come.
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TRAFFIC INVESTIGATION:
A NEW APPROACH

Minor traffic accidents are admin-
istrative headaches for police depart-
ments everywhere. They can tie up
already overworked police officers for
hours and also be a nuisance to mo-
torist victims who may have to go to
court to collect compensation.

The Honolulu Police Department,
however, has been able to minimize
the problem by streamlining its han-
dling of such minor traffic accidents.
By taking an entirely new look at the
situation, the department has reduced
the time spent by officers on common
accidents, freeing them to concen-
trate on more serious accidents and
other police work.

The Honolulu Police Department’s
new plan was launched last year with
the help of two new policies:

Starting in March 1974, the de-
partment stopped issuing traffic
citations to persons involved in
traffic accidents unless violations
were actually witnessed by an of-
ficer. This ended the need for
officers to spend much time deter-
mining who was at fault in each
accident.

The State of Hawaii’s new no-
fault insurance law, one of the
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By

LT. CLEMENT KAONOHI, SR.

Honolulu Police Department
Honolulu, Hawadii

“The Honolulu Po-
lice Department . . . by

streamlining its han-
dling of . . . minor traf-
fic accidents . . . has re-
duced the time spent by
officers on common ac-

cidents, freeing them
to concentrate on more
serious accidents. and

other police work.”

first in the country, went into
effect in September 1974. The
law automatically provides for
the payment of medical cost of
injured victims, eliminating the
need for accident victims to col-
lect compensation for injuries.

Background

The Honolulu Police Department
is responsible for the entire island of
Oahu—some 604 miles with about
3,600 miles of roads and highways.
The bulk of the island’s 678,000 popu-
lation and police manpower is con-
centrated in the capital city of Hono-
lulu.

In 1973, before the new procedure
was incepted by the department, a to-
tal of 22,606 traffic accidents was in-
vestigated, an average of 62 accidents
each day.

A study showed that an average of
45 minutes was spent at the scene to
investigate each accident; additional
time was spent on report writing af-
ter completing the investigation at the
scene. The policy at that time was for
at least two officers to participate in
the investigation except in the most
minor “fender-bender” type.
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Old Procedure

The officers were required to inter-
view all the victims, drivers, and wit-
nesses to the accidents, which often
required the assistance of an addition-
al officer at the hospital where the in-
jured persons were taken.

For each accident, an officer had to
prepare a report consisting of no less
than five pages, including personal in-
formation on the witnesses, victims,
and drivers, the affirmation that con-
stitutional warnings were given, state-
ments from all persons involved, and
separate injury reports.

The officer also wrote up the de-
scription and his observations of the
case, checked a multiple block report
for statistical purposes, and prepared

a detailed diagram of the accident
scene.

The total
spent investigating traffic accidents in
1973 was 16,955. At an average salary
of $6 per hour, the annual budget for
traffic

number of man-hours

investigating accidents
$101,730.

Not included in the estimate is the
cost of paper, duplicating machines,

was

storage space to handle all of the nec-
essary paperwork, and the clerical
staff to perform the work.

Court Time

The time spent at the scene of the
accident is only the tip of the iceberg
when determining the cost and time
spent on them.

Every person charged with a traf-

Francis A. Keala
Chief of Police

fic violation has the right to contest
it in traffic court, and many of them

MOTOR VEHICLE ACCIDENTS DURING 1973

BY CLASSIFICATION

Percentage
MAJOR

MINOR NON-TRAFFIC

MAJOR

COST OF ON-SCENE INVESTIGATION

MINOR NON-TRAFFIC

100
90|

80+
69.5%

70+

60+

40-

30+

20

16.5%
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AVERAGE TIME SPENT AT SCENE: 45 MINUTES
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do. Officers are subpenaed to testify
on each case in which they are-in-
volved and charges are placed. Depart-
ment statistics show that the average

“When a department
study in 1973 showed that
nearly $400,000 was spent
annually in investigating
and testifying on traffic ac-
cidents, it was decided that
a change must be made.”

time spent by a police officer in court
on a traffic case is 3 to 4 hours.

Some of the testifying officers are
on their regular working shifts while
in court thereby taxing the uniformed
patrol “manpower. But many men

M. V. ACCIDENTS APPEALED
TO COURT

Percentage
MAJOR

MINOR NON-TRAFFIC

spend off-duty time in court, mean-
ing large overtime expenses.

A Review

When a department study in 1973
showed that nearly $400,000 was spent
annually in investigating and testify-
ing on traffic accidents, it was decided
that a change must be made.

Also affecting the decision was the
impending passage of a no-fault in-
surance law by the 1973 State legisla-
ture, which became effective the fol-
lowing year.

The law was expected to drastically
reduce the number of traffic injury
cases taken to court because it made
medical payments automatic, no mat-
ter who was at fault.

MAJOR

Much of the information then be-
ing compiled in the police traffic ac-
cident reports was for court use in
civil cases. With the impending pas-
sage of the no-fault insurance law, the
department saw the necessity for re-
evaluating its old system of accident
handling.

The Honolulu police chief ap-
pointed a committee to study the old
procedures and determine areas in
which procedural changes could be
made or were deemed necessary.

The objectives of the committee
were to determine ways to increase
the effectiveness of the field patrol
units for the prevention of crime; de-
velop a better reporting system of
traffic accidents without detracting
from providing the essential public

COST OF OFFICER’'S SALARIES
FOR COURT ATTENDANCE

MINOR NON-TRAFFIC
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COST OF OFFICER’'S SALARIES FOR COURT ATTENDANCE

PRESENTLY AFTER NEW PROCEDURE INCEPTED
Percentage
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services requested ; reduce the amount
of time spent in investigating acci-
dents at the scene, in followup investi-
gations, and in judicial proceedings;
and meet the present requirements re-
lating to traffic accident reporting as
specified by State statutes and Federal
standards.

Exhaustive studies were made and
many discussions were held to plan a
methodology to accomplish the out-
lined objectives.

As committee vice chairman and
head of the Accident Investigation
Section of the Traffic Division, I was
also sent to the Northwestern Uni-
versity Traffic Institute to gather in-
formation for this purpose.

Upon my return, the committee sub-
mitted a report outlining a totally new
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SAVINGS: $259,512

concept of investigating and report-
ing traffic accidents.

The committee report recommended
a complete departure from the tradi-
tional standards of reporting acci-
dents and further recommended that
no citation be issued in an accident
unless the accident was witnessed by
a police officer. The only exceptions
were in accidents that were of such a
serious nature and/or with substan-
tial evidence to prove probable cause.
In these accidents, an immediate or
eventual arrest was made or citation
issued.

New System

Instead of handling all traffic acci-
dents in the same manner, whether it

TOTAL COST: $9,336

is a routine “fender-bender” or a fatal

collision, the department divided all

accidents into the following categor-

les:
Minor Accidents are those caus-
ing no injuries and less than
$300 damage. They are handled
by beat patrol officers who enter
only basic information as who,
when, and where on a two-page
form. The forms are completed
in about 20 minutes—less than
half the former time—with all
the work done at the scene.

Major Accidents

1. If an accident is slightly more
serious and involves slight
injury or more than $300
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PROJECTED SAVINGS ON NEW ACCIDENT PROCEDURES
COST OF ON-SCENE INVESTIGATION
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damage, a diagram of the ac-
cident scene is prepared by
the officer. No statements are
required from either witnesses
or those involved.

This is contrasted to accidents
where a severely injured per-
son is taken directly to the hos-
pital or medical facility by an
ambulance for treatment by a
physician. In these
statements are obtained by
and all others

cases,

witnesses
involved.

3. Accidents involving critical
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injuries or fatalities and
“hit-and-run” accidents that
are felonious in nature are

investigated by the officers of

SAVINGS: $48,870

the Traffic Investigation Sec-
tion. Their thorough investi-
gations encompass all of the
work formerly done under the
old system.

As a result of the new procedure, the
time spent by the Traffic Accident In-
vestigation Section to review all acci-
dent reports has been cut in half, as

“The time spent by offi-
cers testifying on accident
has been

cases in court

sliced to a minute fraction

of the previous time. . . .”

have reproduction expenses and re-
quired storage space.
The time spent by officers testifying

COST: $55,860

on accident cases in court has been
sliced to a minute fraction of the pre-
vious time, leaving them to concen-
trate on more important aspects of |
police work such as preventative
patrol in crime and traffic.

Conclusion

The streamlined accident procedure
illustrates the importance of adequate-
ly forecasting the effects of new laws,
such as no-fault insurance laws, and
properly preparing for them.

The Honolulu Police Department is
continuing to work to further stream-
line its new procedure and has found
that the new system is far more com-
patible with
techniques.

modern operational A
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THE

“HARRIS TO HASS TO HALE”
COMBINATION

Introduction

The surnames in the title are those
of the defendants in Harris v. New
York,* Oregon v. Hass,> and United
States v. Hale >—three cases which
have more in common than the initial
letter in the cognomens of the accused
parties.* Each case involves police cus-
todial interrogation; each concerns
impeachment of the defendant by
prior inconsistent statement or act of
silence made during that period; and
each reached the highest court in the
land for determination. Before re-
viewing these decisions, a note on a
few pertinent rules of law and re-
lated cases may be of background
interest.

Background

The privilege against self-incrimi-
nation is protected by the fifth amend-
ment’s historic command that “No
person . . . shall be compelled in any
criminal case to be a witness against

himself. . . .” This privilege is a
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Federal Bureau of Investigation
Washington, D.C.

fundamental right, and, therefore,
applicable to the States.®

The defendant in a criminal case,
presumed to be innocent, is competent
to testify as a witness in his own be-
half* By virtue of the privilege
against self-incrimination, however,
he need not do so unless he chooses.
No adverse inference can be drawn
from his failure to testify and no
comment thereon can be made by
trial judge or prosecutor.” When
the defendant does testify, he waives
the privilege as to the crime for

Law enforcement officers
of other than Federal juris-
diction who are interested
in any legal issue discussed
in this article should con-

sult their legal advisor.
Some police procedures
ruled permissible under

Federal constitutional law
are of questionable legality
under State law, or are not

permitted at all.

which he is on trial. He is a wit-
ness as much as he is a defendant.
His testimony, therefore, is evalu-
ated in the same way as that of any
other witness, and he is subject to
cross-examination. Since he may or
may not be credible as a witness, the
prosecution has an overriding interest
in determining his truthfulness. Inas-
much as he has voluntarily chosen to
testify, it is not unfair to require him
to submit to those tests ordinarily ap-
plied to witnesses. Any other rule
would practically give the defendant
offer false

witness immunity to

testimony.

The rule on the extent of cross-
examination in most jurisdictions pro-
hibits inquiry beyond the subject mat-
ter of the direct testimony of the wit-
ness and, consequently, limits the
cross-examination to which he must
respond. This rule, however, does not
prohibit questions intended to im-
peach his credibility as a witness, and
he may be discredited on a number of
grounds. The most frequently em-
ployed method of impeaching a wit-
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ness is by proof that he made a state-
ment before trial, or engaged in an
act, which is inconsistent with or con-
tradictory of his present testimony at
trial. “The theory of attack is not
based on the assumption that the pres-
ent testimony is false and the former
statement true but rather on the no-
tion that talking one way on the stand
and another way previously is blow-
ing hot and cold and raises a doubt
as to the truthfulness of both state-
ments.” ® The making of the prior in-
consistent statement may be drawn
out in cross-examination of the witness
himself, or it may be proved by an-
other witness if he denies making it or
has failed to remember it.

In Raffel v. United States, a witness
for the prosecution attributed certain
statements to the defendant but the
latter, relying on his privilege against
self-incrimination, declined to testify
in his own behalf.® The jury failed to
reach a verdict, and a second trial
was held. At the second trial, the
witness testified once again to the
same statements he had attributed to
the defendant at the first trial. In an
effort to refute this testimony, the de-
fendant took the stand and denied he
had made these statements. On cross-
examination, he admitted he had re-
mained silent in the face of the same
testimony when it was adduced at his
first trial. He was convicted. The
Supreme Court ruled that under the
circumstances the defendant’s silence
at his first trial was inconsistent with
his testimony at the second trial and,
therefore, it was not error to require
him to disclose he had not testified as
a witness at his first trial.

In Grunewald v. United States, a
defendant in a conspiracy case refused
to answer several questions before the
grand jury concerning his acquaint-
ance with other persons involved.*® He
declined on the ground that the
answers would tend to incriminate
him but repeatedly insisted he was in-
nocent and was pleading his privilege
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“The rule on the extent
of cross-examination in
most jurisdictions prohibits
inquiry beyond the subject
matter of the direct testi-
mony of the witness and,
consequently, limits the
cross-examination to which
he must respond.”

on the advice of counsel. He was in-
dicted with the others. At the trial, he
took the stand and, in a way consistent
with innocence, answered the same
questions he had refused to answer,
before the grand jury. On cross-exami-
nation, the prosecutor brought out the
fact that he had pleaded his privilege
before the grand jury as to these very
questions. Relying on Raffel, the trial
judge instructed the jury that the de-
fendant’s plea of the privilege before
the grand jury could be taken as re-
flecting on his credibility, but no in-
ference could be drawn as to his guilt
or innocence. He was convicted.

The Supreme Court reversed the
conviction and ordered a new trial,
holding that the cross-examination
was not permissible. The Court de-
clared that the prior statements of a
criminal defendant can be used to im-
peach his credibility, but only if the
judge is satisfied that the prior state-
ments are in fact inconsistent. Here,
however, the defendant’s plea of the
privilege before the grand jury was
not inconsistent with his trial testi-
mony. If he had admitted before the
grand jury that he knew the other de-
fendants, his admission would have
constituted a link between him and the
conspiracy even though he was in-
nocent, and his friendship with them
was above reproach. Therefore, his
statement before the grand jury that
his answers to the questions asked
would tend to incriminate him was not
inconsistent with his subsequent trial
testimony that his acquaintance with
them was free of criminal elements.
The Court characterized the issue in

Grunewald as an “evidentiary matter”
with “grave constitutional overtones,”
but it based its holding on its super-
visory power over the administration
of Federal criminal justice, a power it
drew upon in the famous confession
case of McNabb v. United States.*'

Unreasonable searches and seizures
by law enforcement officers are pro-
hibited by the fourth amendment. In a
series of historic cases, the Supreme
Court ruled that evidence obtained by
officers in violation of this amendment
is inadmissible to prove the guilt of the
aggrieved defendant in both Federal
and State courts.’® The principal pur-
pose of this constitutional exclusion-
ary rule is to protect the amendment’s
right of privacy by removing the law
enforcement incentive to violate it in
gathering evidence for the prosecu-
tion. It bars the use of tainted evi-
dence in proving facts directly in
issue.*®

In Walder v. United States, the de-
fendant was indicted in 1950 for pos-
sessing a heroin capsule.** He moved
to suppress this evidence on the
ground that the capsule had been
seized by officers in an unconstitu-
tional search of his house. His motion
was granted and the case dismissed.
In 1952, however, Walder was again
indicted for engaging in other nar-
cotics dealings. At the trial, he took
the stand and on direct examination
denied these later narcotics transac-
tions. He asserted flatly, in a “sweep-
ing claim,” that he had never pur-
chased, sold, or possessed narcotics
in his life. On cross-examination, the
prosecutor questioned him about the
heroin capsule unlawfully seized in
1950 in his presence. Walder denied
that any narcotics were taken. The
prosecution then called to the stand
one of the officers who had conducted
the earlier, unlawful search and he
testified to the seizure of the heroin
capsule. The trial judge admitted this
evidence but carefully charged the
jury it was to be used solely to im-
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peach Walder as a witness and not to
determine whether he committed the
1952 crimes then charged against
him. He was convicted. On certiorari,
the Supreme Court affirmed, holding
that the evidence obtained in the un-
lawful search and seizure in 1950 was
admissible for the purpose of impeach-
ing the testimony given by Walder on
his direct examination.

The Supreme Court declared that
although the prosecution could not
make affirmative use of the evidence
it had unlawfully obtained, the de-
fendant could not, on the other hand,
turn the illegal method by which the
prosecution obtained the evidence to
his own advantage and provide him-
self with a shield against contradiction
of his untruths. The Court empha-
sized that a defendant must be free to
deny all the elements of the case
against him without thus giving leave
to the prosecution to introduce by
way of rebuttal illegally seized evi-
dence which is not available for its
case in chief. “Beyond that, however,
there is hardly justification,” the
Court said, “for letting the defendant
affirmatively resort to perjurious tes-
timony in reliance on the Govern-
ment’s disability to challenge his
credibility.” °

The Harris Case
Under the landmark Miranda deci-
sion, the constitutional privilege

against self-incrimination comes into
play during pretrial police custodial
interrogation.® The Supreme Court
declared that interrogation at that
time contains pressures which under-
mine the suspect’s will to resist and
compel him to speak where he would
not otherwise do so freely. As a safe-
guard of the privilege, the Court
turned to the right to counsel.

The Court ruled, as a constitutional
prerequisite to the admissibility of
any statement obtained from the sus-
pect, that he be warned he has the
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right to remain silent, that anything
he says can be used against him, that
he has a right to an attorney, and that
if he cannot afford one but so desires,
an attorney will be appointed for him
prior to any questioning. The suspect
may knowingly and intelligently waive
these rights and agree to answer ques-
tions or make a statement. These warn-
ings are a guarantee against coerced
self-incrimination, and the exclusion
of a statement made in their absence
is aimed at deterring law enforcement
officers from the taking of an incrim-
inating statement without first inform-
ing the suspect of his rights.'?

In Harris, the defendant was ar-
rested in New York for selling heroin
to an undercover police officer on two
occasions.’® After being taken into
custody he was questioned by the of-
ficers but, in violation of Miranda, he
was not warned of his right to ap-
pointed counsel before the questions
were put to him. He gave the officers
a statement in writing whose sub-
stance was that on both these occa-
sions he had acted as a middleman for
the undercover officer and had pur-
chased narcotics for him. There was
no claim that the statement was co-
erced or involuntary.

At trial, the undercover police of-
ficer testified to the details of the two
narcotics sales. The prosecution did
not seek to use the defendant’s state-
ment in its case in chief because it
was concededly inadmissible under
Miranda to prove the defendant’s
guilt of the crimes charged. The de-
fendant took the stand in his own de-
fense. He denied making the first sale.
He admitted making the second but
claimed that the bags he sold the offi-
cer contained only baking powder,
and the sale was part of a scheme to
defraud him. On cross-examination,
he was questioned by the prosecutor
the written statement
made after his arrest which had par-
tially contradicted his direct testi-
mony. The prosecutor read from the

concerning

statement the questions the officers
had put to him and the answers he
gave. The defendant testified he could
not remember virtually any of the
questions or the answers recited by
the prosecutor. The trial judge in-
structed the jury that the statement
attributed to the defendant by the
prosecution could be considered only
in passing on his credibility and not
as evidence of his guilt. He was
convicted.

The Supreme Court, relying on
Walder, held that Harris’ credibility
was appropriately impeached by the
use of his earlier conflicting statement.
It declared that it does not follow from
Miranda that evidence inadmissible
against an accused in the prosecution’s
case in chief is barred for all pur-
poses, provided the trustworthiness of
the evidence satisfies legal standards.
The Court noted that Walder was im-
peached as to ““collateral matters” in-
cluded in his direct examination,
whereas Harris was impeached as to
matters bearing more directly on the
crimes for which he was on trial. In
Harris, the illegally obtained evidence
was seized during the investigation of
the crime then charged against the de-
fendant; while in Walder, the officer
contradicted the defendant as to the
heroin capsule seized in the independ-
ent 1950 offense. The latter circum-
stance strengthened the chance that
the jury would in fact follow the trial
judge’s instruction to consider the evi-
dence as going to credibility only and
not as proof of guilt.

The Court declared, however, that
Harris® ftrial testimony contrasted
sharply with what he had told the
officers shortly after his arrest. This
impeachment process provided valu-
able aid to the jury in assessing his
credibility, and its benefits should not
be lost because of the speculative pos-
sibility that impermissible police con-
duct will thereby be encouraged. The
Court stated, “Assuming that the ex-
clusionary rule has a deterrent effect

27




on proscribed police conduct, suffi-
cient deterrence flows when the evi-
dence in question is made unavailable
to the prosecution in its case in chief.”

¢« ‘The shield provided by
Miranda cannot be per-
verted into a license to use
perjury by way of a defense,
free from the risk of con-
frontation with prior incon-
sistent utterances.” ”’

It concluded by saying: “The shield
provided by Miranda cannot be per-
verted into a license to use perjury by
way of a defense, free from the risk of
confrontation with prior inconsistent
utterances.” *°

The Hass Case

In this case, bicycles were stolen
from two residences in Oregon; one
from the garage of the Lehman family,
and one from that of the Jackson
family.?® The Jacksons were unaware
of the theft of their bike, but Mr. Leh-
man and his son saw the thief riding
their bike out the driveway. The Leh-
mans gave chase in their jeep and
overtook a truck driven by the defend-
ant Hass. The son pointed out a pas-
senger in the truck with Hass, one Lee,
as the person who had stolen the bike,
and Lee returned it. That day Hass
was located by a police officer through
a license number trace and placed un-
der arrest.

The officer gave Hass the Miranda
warnings and then questioned him
about the Lehman theft. Hass admitted
he had taken two bicycles but said he
was not sure, at first, which one the
officer was talking about. He said he
had returned one of the bikes, and the
other was at the place where he left it.
The officer then requested Hass to ac-
company him on a further investiga-
tion to clear up the matter. Hass
agreed but on the way in the patrol car
he had misgivings. He told the officer
he “was in a lot of trouble” and would
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like to telephone his attorney. The
officer replied that he could make the
call “as soon as we got to the office.”
During the subsequent investigation,
Hass brought the officer to the place
where the second bicycle was con-
cealed in the brush. He was indicted
for the burglary of the Lehman resi-
dence and placed on trial.

At an in-camera hearing, in the
course of the trial, the arresting officer

testified to the above details concern-

ing the arrest of Hass and its after-
math. The trial judge ruled at the con-
clusion of the hearing that any state-
ments made to the officer by Hass after
he said he wanted to telephone his
attorney, and the identification of the
bicycle’s location, were not admissible
because of the failure to comply with
the Miranda rule.

In the prosecution’s case in chief,
the Lehmans testified to the theft of
the bike, the identification of Hass as
the driver of the truck from which
the bike was recovered and the identi-
fication of Lee as the person who had
taken it. The arresting officer testi-
fied that Hass had admitted to him
that he had taken two bicycles be-
cause he needed money, that he had
given one bike back, and that the other
had been recovered.

Hass subsequently took the stand in
his own defense. He testified that on
the day of the burglaries he and two
friends, Lee and Walker, had been
“just riding around” in his truck. His
two friends left the truck but while
he was driving slowly down the street
Lee suddenly reappeared, tossed a bi-
cycle into the vehicle, and ducked
down on the floor. Hass said he did
not know that Lee had stolen the bike
at first and that it was his intention to
get rid of it. He came across Walker
after they had been overtaken by the
Lehmans. Walker had another bike
with him and put it into the truck.
Thereafter, Hass said, they drove off
and he had thrown the bike away. He
testified he later told the police he had

stolen two bicycles. He also stated that
he had no idea what Lee and Walker
were going to do, that he did not see
any of the bikes being taken, and that
he did not know “where those
residences were located.”

After Hass’ testimony, the prosecu-
tor recalled the arresting officer on
rebuttal. The officer testified that Hass
had pointed out to him the two resi-
dences from which the bicycles had
been stolen. On cross-examination, the
officer stated that, prior to his point-
ing out the houses, Hass had told him
that he knew where the bicycles came
from but he did not know the exact
street address. The officer stated that
Lee was along at that time and had
some difficulty in identifying the resi-
dences until Hass actually pointed
them out and then he recognized them.
The trial judge, at the request of the
defense, instructed the jury that the
portion of the officer’s testimony de-
scribing the statement made to him by
Hass could not be used as proof of
guilt but that they might consider
it only as it bore on his credibility
as a witness. Hass then took the stand
once again. He stated that the officer’s
testimony that he had taken him out
to the residences and that he had
pointed out the houses was “wrong.”
The jury returned a verdict of guilty.

Two State appellate courts reversed
Hass’ conviction. They held that the
information obtained by the arresting
officer when he continued his investi-
gation after Hass indicated he wanted
to talk to a lawyer could not be used
to impeach his trial testimony. The
high State court reasoned that there is
an element of deterrence to police offi-
cers where the Miranda warnings are
yet to be given. This is so because
they will not take the chance of losing
incriminating evidence for their case
in chief by not giving adequate warn-
ings. On the other hand, there is no
deterrence where they have already
given proper Miranda warnings be-
cause in such a situation they have
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nothing to lose and perhaps can gain
something for impeachment purposes
by continuing the interrogation after
the warnings. The Supreme Court of
the United States held, on certiorari,
that the State appellate courts were in
error when they ruled that the officer’s
testimony on rebuttal was inadmis-
sible on constitutional grounds for
the purpose of impeaching the credi-
bility of Hass as a witness.

Although it was faced in Hass with
a variation of the fact situation en-
countered in Harris, the Supreme
Court found there was no valid dis-
tinction so far as the principles of
Harris were concerned. In this regard,
the Court recalled it does not follow
from Miranda that evidence inadmis-
sible in the prosecution’s case in chief
is barred for all purposes provided it
is trustworthy and, here Hass’ state-
ment was not involuntary or coerced.
The Court noted that Hass took the
stand after he knew the arresting
officer’s opposing testimony had been
ruled inadmissible for the prosecu-
tion’s case in chief and stated that the
impeaching material in his statement
would provide valuable aid to the jury
in assessing his credibility as a
witness. The Court declared that the
effect of the inadmissibility of Hass’
inconsistent statement would pervert
the constitutional right into a right to
falsify free from the embarrassment of
impeachment evidence from the de-
fendant’s own mouth.

As to the deterrence question, the
Court again emphasized that sufficient
deterrence exists when the evidence in
question is made unavailable to the
prosecution in its case in chief. It
stated that the deterrence of the ex-
clusionary rule lies in the necessity of
giving the Miranda warnings. Even
though incomplete and thus defective
in a given case, this does not mean the
warnings have not served as a deter-
rent to the officer who is not then
aware of their defect; and to the officer
who is aware of the defect the full
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deterrence remains. When proper
Miranda warnings have been given,
and the officer continues his interroga-
tion after the suspect asks for an at-
torney, one might concede that the
officer may be said to have little to lose
and perhaps something to gain by way
of possibly uncovering impeachment
material, but this speculative pos-
sibility is even greater where the
warnings are defective and the defect
is not known to the officer. In any
event, the Court said, the balance was
struck in Harris, and it was not dis-
posed to change it now. It concluded
by noting that if an officer’s conduct
amounts to abuse in a given case, that
case, like those involving coercion or
duress, can be taken care of when it
arises measured by the traditional
standards for evaluating voluntariness
and trustworthiness.

The Hale Case

In this case, the defendant was ap-
prehended by police officers in the Dis-
trict of Columbia in the wake of an
identification by a robbery victim, one
Arrington, that he was in a group of
men who had taken $96 from him.*!
Hale was arrested in flight from the
police and taken to the police station
where he was informed of his Miranda
rights. On a search of his person, he
was found to be in possession of $158.
Thereupon, a police officer asked him
“Where did you get the money?”” Hale
made no response to this question.

At the trial, Arrington testified that
he had stopped to chat with Hale,
whom he knew by sight in the neigh-
borhood but not by name, while he
was on his way to a store and that
Hale had followed him into the shop.
When he left the store, he was robbed
by a group of men. He immediately re-
ported the crime to the police, stating
his assailants had taken $96 from him.
He said that while he was waiting for
the officers to escort him through the
neighborhood in search of the robbers

he noticed two men and shouted that
one of them was in the group which
attacked him. When the officers ran
toward the two men, they fled. Upon
their capture, he identified Hale to the
officers as one of the robbers. The ar-
resting officer testified that at the time
of Hale’s arrest he had $158 in his
possession.

Hale took the stand in his own de-
fense. On direct examination, he testi-
fied he had met Arrington on the day
of the robbery but after he left him he
was approached by three men who
asked him if Arrington had any
He told them he “didn’t
know.” He then said he went to the
narcotics treatment center in the city
where he remained during the time of
the alleged robbery. He left the center
with a friend who subsequently pur-
chased narcotics. He said he fled on
the approach of the police officers
shortly after this purchase because he
feared another drug conviction, ex-
plaining that his prior conviction had
resulted from his arrest in the com-

money.

pany of a friend who was carrying
narcotics. He testified that his es-
tranged wife had received her welfare
check that day and had given him
about $150 to buy money orders for
her, as he had done in the past. His
wife corroborated this particular
testimony.

On Hale’s cross-examination, the
prosecutor in an effort to impeach
his explanation as to the possession of
the money caused him to admit that
he had not offered this exculpatory
information to the officers at the time
of his arrest. When the prosecutor
asked him if he had indicated to the
police in any way where the money
came from, he replied “No, I didn’t.”
When he was asked further “Why
not?” he replied “I didn’t feel it was
necessary at the time.” Immediately
following this exchange, the trial
judge interrupted the prosecutor and
informed the jury that Hale was not

required to indicate where the money
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came from and cautioned the jurors
that the questioning by the prosecutor
was improper. He instructed them to
disregard it, but he refused to declare
a mistrial.

Hale was convicted of the robbery
and appealed. He argued that the trial
judge committed reversible error in
failing to grant his motion for a mis-
trial after the prosecutor elicited his
admission on cross-examination that
he had not explained to the police the
presence of the money on his person.
The court of appeals reversed Hale’s
conviction holding that the prosecu-
tor’s inquiry into his prior silence at
the police station impermissibly prej-
udiced his defense and, also, infringed
his constitutional right under Miranda
to remain silent.

The Supreme Court held, on cer-
tiorart, that it was prejudicial error
under the circumstances of this case
for the trial judge to permit the cross-
examination of Hale concerning his
pretrial silence during police interro-
gation as its probative value was out-
weighed by the prejudicial impact of
admitting it into evidence. It ruled
that Hale was entitled to a new trial.
The Court declared, however, that it
had no occasion to reach the broader
Miranda constitutional question which
had supplied the alternative basis for
the decision of the court of appeals.

“The Supreme Court
noted that prior inconsist-
ent statements may be used
to impeach the credibility
of a witness under the basic
rule of evidence, but the
trial judge as a preliminary
matter must be persuaded
that the statements are in-
deed inconsistent.”

The Supreme Court noted that prior
inconsistent statements may be used
to impeach the credibility of a wit-
ness under the basic rule of evidence,
but the trial judge as a preliminary
matter must be persuaded that the
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statements are indeed inconsistent. If
the prosecution fails to establish a
threshold inconsistency between si-
lence at the police station and later ex-
culpatory testimony at trial, proof of
silence lacks any significant proba-
tive value and must be excluded. The
Court explained that silence in most
instances is so ambiguous that it is of
little probative force. Silence does
gain more probative weight where it
persists in the face of accusation as it
is assumed that the accused would be
more likely than not to dispute an
untrue accusation. Failure to contest
an assertion, however, is considered
evidence of acquiescence only if it
would have been natural under the cir-
cumstances to object to the assertion.

The Court stated that the prosecu-
tion had relied heavily on the Raffel
case and argued that since Hale chose
to testify in his own behalf at his
trial, it was permissible to impeach
his credibility by proving he had
chosen to remain silent at the time
of his arrest. The Court said, however,
that it could not agree with this argu-
ment because the assumption of incon-
sistency underlying Raffel was absent
here. Hale’s situation was very differ-
ent from Raffel’s. This is so because
a person under arrest is under no duty
to speak and, as in this case, has or-
dinarily been advised by the author-
ities only moments earlier that he has
a right to remain silent and that any-
thing he does say can and will be used
against him in court. At the time of
arrest and during custodial interroga-
tion, innocent and guilty alike—per-
haps particularly the innocent—may
find the situation so intimidating that
they may choose to stand mute. The
inherent pressures of incustody inter-
rogation compound the difficulty of
identifying the reason for silence.
Hale’s failure, during custodial inter-
rogation, to offer an explanation of
the money found on him can as easily
be taken to indicate reliance on the
right to remain silent as to support an

inference that the explanatory testi-
mony was a later fabrication. Thus,
there is simply nothing to indicate
which interpretation is more probably
correct.

The Court found that Hale more
closely paralleled Grunewald than it
did Raffel and, indeed, appeared to be
even a stronger case for exclusion of
the evidence of the defendant’s silence.
The Court concluded that Hale’s si-
lence was not so clearly inconsistent
with his later exculpatory trial testi-
mony as to warrant its admission into
evidence as a prior inconsistent “state-
ment.” Its conclusion was based on
considerations which had fortified its
holding in Grunewald and on the fol-
lowing facts relevant to determining
whether a person’s pretrial silence is
inconsistent with his later exculpatory
testimony at trial: Just prior to the
questioning Hale had been given the
Miranda warnings; he repeatedly as-
serted his innocence during the pro-
ceedings; he was questioned in secre-
tive surroundings with no one but the
police present; he was a potential de-
fendant at the time since he had been
the subject of eyewitness identifica-
tion and was under arrest for sus-
picion of the robbery, making it
“natural for him to fear that he was
being asked questions for the very
purpose of providing evidence against

himself”; 22 and he had no reason to
think that any explanation he might

make to the police would hasten his
release.

As in Grunewald, where the Court
characterized the issue as an “evi-
dentiary matter” with “grave con-
stitutional overtones,” the Court’s
holding in Hale was made in the exer-
cise of its supervisory authority over
the lower Federal courts.

Conclusion

In both Harris and Hass, the pre-
trial statements of the defendants were
inadmissible at trial to prove their
guilt of the crimes charged because of
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| the Miranda rule breach. In Harris,
the Miranda warnings were constitu-
tionally defective in that they were in-
complete. In Hass, the warnings, fully
given, were followed by an unconsti-
tional failure to discontinue the
questioning of the defendant after he
sought the aid of counsel. Despite
these law enforcement errors, the
statements were held to be admissible
for the limited purpose of impeaching
the credibility of the defendants as
witnesses since they were inconsistent
with their direct testimony at trial. In
Hale, the Miranda warnings were
properly given. The officer’s question
to the defendant in their wake, aimed
at eliciting an explanation of a rele-
vant item of real evidence lawfully
found on his person, was answered not
by a verbal statement but by silence.
His silence was held to be inadmissible
to impeach his credibility. This con-
clusion was reached not on constitu-
tional Miranda grounds but because
under the circumstances his silence
was deemed to be insufficiently incon-
sistent with his trial testimony to war-
rant its use as a prior inconsistent
“statement.”

The fact that a defendant’s pre-
trial inconsistent statement, volun-
tarily made but inadmissible under
Miranda to prove his guilt, is admis-
sible to discredit his credibility as a
witness is cold comfort insofar as the
investigative responsibility of the law
enforcement officer is concerned.

There is a passage in Miranda
which seemed to preclude the im-
peachment use of pretrial inconsistent
statements obtained by officers with-
out full compliance with its rules.?®
The Court had observed that state-
ments intended by defendants to be
exculpatory are often used to impeach
their testimony at trial and thus prove
their guilt by implication. The Court
said that since these statements are
incriminating in any meaningful
sense of the word, they required the
full Miranda warnings and waiver.
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The Harris case, of course, resolved
the doubt raised by this dictum, but
it did not change in any way the duty
of an officer to collect evidence in a
manner that is proper, thorough, and
in keeping with the letter and spirit
of the law.

In a criminal investigation, the of-
ficer is charged, in the interest of the
public safety, with the duty of discov-
ering the truth in the case. He is,
therefore, bent on finding relevant,
significant evidence that will deter-

¢“, . . the officer must

know the rules of law which
govern and control his ac-
tions and must apply them
correctly no matter how
great and many may be the
pressures that lay upon him
throughout the investigative
phase of a criminal case.”

mine the identity of the person re-
sponsible for the crime, evidence that
will be admissible in the prosecution’s
case in chief to prove beyond a reason-
able doubt that he committed it. The
collection of evidence of guilt is his
main quest and not impeachment ma-
terial as such which can only be used
in the event, often unlikely, that the
accused will opt to take the stand in
his own defense.

Accordingly, in the course of in-
custody interrogation, following the
full Miranda warnings and waiver,
the officer’s aim is to secure from the
suspect a confession, made freely and
voluntarily, that will constitute direct
proof of guilt. The reason is plain.
The probative weight of a confession,
made in a scrupulously lawful way,
is heavy. As the greatest writer on
Anglo-American evidence law has
said: ** “[ A]ssuming the making of a
confession to be a completely proved
fact—its authenticity beyond ques-
tion and conceded—then it is cer-
tainly true that we have before us the
highest sort of evidence.” It is hard

to imagine that a truly professional
officer would willfully violate Miranda
and eschew the opportunity to obtain
wholly convincing evidence of guilt in
the form of an admissible confession
in order to secure impeachment evi-
dence that might help make out the
prosecution’s case by being smuggled
in on cross-examination.*

These cases highlight the care that
must be taken by the officer in giving
the Miranda warnings in a correct
manner initially and, thereafter, in
honoring the protective purposes be-
hind them. They teach the lesson once
again that the cfficer must know the
rules of law which govern and con-
trol his actions and must apply them
correctly no matter how great and
many may be the pressures that lay
upon him throughout the investigative
phase of a criminal case.
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BERNARDINE RAE DOHRN, also known as Marion Del Gado,
Bernardine Dohrn, Bernardine Rae Ohrnstein, H. T. Smith

Interstate Flight—Mob Action

Bernardine Rae Dohrn, a self-
described revolutionary commu-
nist and reputed underground
leader of the violence-oriented
Weather Underground Organi-
zation (WUO), which evolved
out of the Students for a Demo-
cratic Society, is being sought
by the FBI on charges of unlaw-
ful interstate flight to avoid
prosecution for mob action.

The Crime

Between October 8 and 11,
1969, the militant Weatherman
group sponsored a series of
violent demonstrations in Chi-
cago, Ill., known as the “Na-
tional Action” and attended by
SDS activists from all over the
United States. On October Oth,
a women’s group of the Weather-

man faction held a demonstra-
tion which resulted in a violent
confrontation with  Chicago
police and Dohrn’s subsequent
arrest and indictment.

Following her failure to ap-
pear for trial in Chicago on
March 16, 1970, a Federal war-
rant was issued at Chicago on
March 17, 1970, charging Dohrn
with unlawful interstate flight to
avoid prosecution for mob
action.

Description

Age_______. 34, born Jan. 12,
1942, Chicago, Ill.

Height______ 5 feet 5 inches.

Weight______ 125 pounds.

Build_______ Medium.

Hainsemmgume Dark brown.

Byesiv o Brown.

Complexion_. Light olive.

Race__________ White.

Nationality_____ American.

Occupation_____ Secretary.
Social Security

No. used-____. 395-38-5006.
FBI No._—_____. 56,360 H.
Fingerprint

classification: 200 9 ROIO 12

A7 REOOY

NCIC clas-

sification:

PO 7010 PO 1220721017 12

Caution

Dohrn, as a member of WUO,
has allegedly sent communica-
tions to major U.S. newspapers
condemning U.S. policies and
urging violent revolution and
guerrilla warfare to overthrow
American society. Dohrn has
further stated she is first secre-
tary of WUO which has claimed
responsibility for over 25 bomb-
ing actions since 1970. She re-
portedly may resist arrest and
has been associated with persons
who advocate the use of explo-
sives, and she may have acquired
firearms. She should be con-
sidered very dangerous.

Right Index
Fingerprint.

Notify the FBI

Any person having informa-
tion which might assist in lo-
cating this fugitive is requested
to notify immediately the Di-
rector of the Federal Bureau of
Investigation, U.S. Department
of Justice, Washington, D.C.
20535, or the Special Agent in
Charge of the nearest FBI field
office, the telephone number of
which appears on the first page
of most local directories.
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Night Depository
at Bank a Fake

The device pictured was re-
cently discovered attached to
the night depository of a bank
in Gainesville, Fla. The false
depository had been construct-
ed of sheet metal and aluminum
on a wooden frame and was
very similar in appearance to
the regular after-hours deposi-
tory. X pullout-type door had
been installed on the front of
the device which, when in
position, replaced the door
normally used for depositing
bagged money by large de-

ositors such as businesses. A
ock of the same brand and
appearance as on the regular
door, and which would ac-
commodate the keys of deposi-
tors, was used in the false door.

he device was very authen-
tic looking and could have
been used to effectively divert
deposits but, fortunately, it was
discovered shortly after its in-
stallation and before any de-
posits had been made.
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THIRD CLASS

INTERESTING
PATTERN

The pattern at left presents no problem as to classi-
fication. It is classified as an accidental-type whorl
with an outer tracing. The presence of a tented arch
formation in the center of this whorl pattern with
three deltas makes it unusual.




