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“Traditional police
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such as deterrent patrol, /

are being increasingly scrutinized f
and their effectiveness questioned.”
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Police administrators in the 1980’s
will be required to deal with increasing
fiscal constraints as public pressure
results in mandates such as Proposi-
tion 13. Traditional police practices and
procedures, such as deterrent patrol,
are being increasingly scrutinized and
their effectiveness questioned. It is im-
perative that police managers consider
more efficient deployment of police
personnel—they must learn to “do
more with less” in the years ahead.

This article will examine one area
of concern—improving the effective-
ness and productivity of preventive pa-
trol operations. The directed patrol
system is a step toward more efficient
deployment of police resources.

Traditional Preventive Patrol

A principal assumption underlying
preventive patrol has been that the
deployment of highly visible and mobile
patrol units could prevent and deter
criminal activity. When officers have not
been responding to calls for service,
they have been engaged in preven-
tive patrol—quasi-random movement
through their beats. Although the activity
might account for 30 to 40 percent of
an officer’'s time, it is frequently frag-
mented into small segments of time
separated by service calls and the per-
formance of administrative duties.’
One study concludes that on the aver-
age, about 5 hours of an officer’'s 8-
hour shift are allocated at the officer’s
discretion, while 3 hours are spent on
assigned tasks.? In other words, the
problem with deterrent patrol, in the

traditional sense, is that it has given
too much latitude to the individual po-
lice officer on patrol, with not enough
attention being paid to managing the
officer’s time.3

Most departments have not devel-
oped systematic patrol goals and ob-
jectives that can be used by patrol
managers and firstline supervisors to
prioritize the patrol workload and de-
velop an effective patrol operation.
Frank G. MacAloon, editor of Law and
Order Magazine, stated, “Yesterday's
concept of patrol, the repetitious driving
a beaten path to insure police pres-
ence and high visibility is about as
practical as storing buffalo chips to
neutralize the energy crunch. Trained
men with modern equipment in the
field will always be a necessity, but to
expect little else from them is anti-pro-
ductive and does guarantee boredom.
Directing patrol officers to continually
seek out suspicious persons, probable
or potential criminal acts and constant-
ly report these findings in an organized
fashion for analysis is productive.
Training the patrol force to initiate the
preliminary investigation of crimes dis-
covered or reported in their patrol dis-
trict further develops their talents and
usefulness.” 4

It is important to note that tradition
is primarily responsible for what is tran-
spiring today. This tradition began with
the creation of the London Metropoli-
tian Police in 1829 and continues to-
day. As the “modern” police emerged
in London, their operations were char-
acterized by certain elements that are
still common to law enforcement in-
cluding:

1) Officers were assigned
beats—areas in which to conduct
their patrol activities;

2) Officers were clothed in a uniform
that made them highly visible;




3) Officers patrolled their assigned

areas in a random manner; and

4) The tasks the officers performed
while on patrol were determined

by their own initiative.®

These elements emerged as, and
remain, the basic components of “pre-
ventive” patrol. Until just recently, they
were considered “sacred” to the suc-
cess of the patrol operation. Since
1829, preventive patrol has not
changed in any substantial way. With
the exception of substituting the motor
vehicle for foot patrol, the radio for the
call box, and other technical innova-
tions, police patrol is still being handled
in most departments in the United
States as it was in London in 1829.
The tradition of “preventive” patrol has
had over 150 years to establish itself.
There are other traditional consid-
erations which also impact upon the
effectiveness of the patrol operation.
Most firstline supervisors come from
the ranks of the patrol force and have
been exposed to only the traditional
patrol operation. The same is true for

most middle management, command,
and administrative personnel. Most
training provided to the recruit focuses
on the traditional mode of patrol. The
patrol officer begins his career by
learning that “preventive” patrol is the
accepted mode of operation, and this
concept is reinforced by his peers, su-
pervisors, and chief. From the begin-
ning of the “modern” police era, the
activities of patrol officers were under-
taken at the initiative of the officer. To
a large extent, the patrol officer decid-
ed what he did and when he did it while
on patrol. The same is true today. This
element of “officer-initiated” task per-
formance is probably one of the most
significant reasons why “preventive”
patrol is ineffective.®

The Directed Patrol Approach

The methods used during directed
patrol are no different than the meth-
ods used by officers while performing
random preventive patrol. Directed pa-
trol is visible, combines both highly
mobile vehicular movement with some

foot patrol, emphasizes observation of
street activity, and encourages officers
to initiate citizen contact, as well as
pedestrian and vehicular stops. How-
ever, unlike traditional patrol, these
methods focus on the specific crime
and order maintenance problems that
exist in a community.”

The implementation of a directed
patrol program requires a department
to rethink its policy of permitting calls
for service to be the major determining
factor in police operations, and it de-
mands that patrol supervisors assume
a major role in analyzing beat problems
and planning patrol activities.

There are several advantages to
the department, its personnel, and the
community when a directed patrol sys-
tem is used. Directed patrol makes
maximum use of available resources.
The primary resource within any police
agency is its personnel, and any in-
crease in their productivity would have
to be viewed as an improvement in
resource use. Another significant ad-
vantage is that it can increase person-
nel job satisfaction and morale. By
placing the patrol officer in a position
to make criminal apprehensions, and
therefore, have a direct impact on
crime, he will realize more the initial job
expectation—that of “catching crimi-
nals.”

When using directed patrol, the
department is more likely to attain the
goal of reducing crime. Adopting a
proactive approach to patrol can result
in a reduction of crime in the communi-
ty—it is an attainable goal.®
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“The methods used
during directed patrol
are no different
than the methods used
by officers while
performing random
preventive patrol.”
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“Directed patrol makes maximum use of available resources.”

Crime Analysis—A Key Element

Police administrators must look to
their records system for information
identifying crime patterns and other
community problems. It is necessary to
attack specific crimes in limited geo-
graphic areas with tactics that are tai-
lored to fit the particular crime problem.
In order to develop a set of workable
objectives, crime data from the com-
munity must be analyzed to identify the
particular crimes to be targeted and
select individual neighborhoods where
the programs should be implemented.
After the nonpreventable crimes are
eliminated from consideration, and be-
fore a detailed analysis of the target
crimes is conducted, a geographic
analysis should be conducted using a
pin map to identify the specific neigh-
borhoods with the greatest problems.
Once the high-incidence areas have
been established, the target neighbor-
hoods should be selected so that a
thorough analysis of the targeted crime
in that area can be conducted. Basical-
ly, there are four factors that must be
identified:

1) Who is being victimized;

2) Who are the perpetrators;

3) How the offender is committing

the crime; and

4) When the crimes are occurring.®

Once these questions have been an-
swered, it is possible to develop coun-
termeasures that can effectively deal
with the targeted crime.

Input From Staff, Field Officers, and
the Community

Thorough planning is an essential
element in the development and imple-
mentation of an effective directed pa-
trol operation. Crime analysis is an
essential element, as is input and sup-
port from staff and field officers. Offi-
cers in the field can provide important
information on crime and community
problems.

Virtually all directed patrol oper-
ations make use of some form of crime
analysis; however, approaches to anal-
ysis and the quality of results vary
widely.'® Crime analysis may involve the
informal analysis of patrol officers, the
informal judgment of command and
supervisory personnel, simple tabula-
tions of crime occurrences, carefully
developed, elaborate manual analysis
procedures, and highly sophisticated,
computerized analysis routines. In ad-
dition, community perceptions of par-
ticular crime problems should be
considered.

Often, problems of the community
go unnoticed because police believe
that they can best decide priorities.
Although final decisions on police
strategy must rest with the law en-
forcement agency, the community is in
a good position to advise the police of
crime and other problems. Citizens,
viewing problems from a different per-
spective, can provide a law enforce-
ment agency with a differing view. With
community input and proper analysis, a
department can direct resources into
areas of greatest need for substantial
impact on crime patterns and other
community problems. 11

Implementation and Evaluation

Planning is an essential element in
the implementation of a directed patrol
program. Police administrators and
planners must consider the new de-

mands being placed upon their patrol

personnel and develop training and ad-

visory supports to insure complete pro-
gram implementation. Members of the
department must adapt themselves to
the various elements of a directed pa-
trol program. These elements include:

1) Acceptance by firstline

supervisors of new analysis and
management responsibilities.

Supervisors must analyze area

crime and traffic problems and

develop geographic and time-
specific, directed patrol activities.

An increased responsibility must

also be borne by supervisors for

assessing the impact of directed
activities and evaluating officers
on how well they adapt to
directed patrol assignments;

Acceptance by patrol officers of

directed patrol activities and new

schedules and shift assignments
that match actual workload
demands, the loss of free or
random patrol time, and the
acceptance of new performance
evaluation standards that
complement the directed patrol
program are primary
considerations;

3) Acceptance by
communications/dispatch
personnel of increased control by
the patrol division over dispatch
policy, workload prioritization
schemes, and the development
of alternative call response
patterns;

4) Acceptance by investigative
personnel of aggressive efforts
by patrol officers to complete
more detailed preliminary
investigations, engage in area

2

~
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5)

witness canvasses, and perform
some nonuniformed patrol
activities; and

Acceptance by traffic, crime
prevention, and community
relations personnel of the more
aggressive role patrol officers will
play in performing these activities
as part of their directed patrol
assignments. 12

There are certain critical steps po-

lice administrators should take to insure
a smooth and orderly development of a
directed patrol program. These steps
include:

1)

2)

3)

8 / FBI Law Enforcement Bulletin

“Participatory Planning—It is
helpful to let patrol personnel
who will be affected by the
change participate in the process
of planning and development.
This provides them with a sense
of involvement and commitment
to the project’s success. It gives
the officers an opportunity to
voice their concerns and
reservations from the outset, and
it allows the planning process to
benefit from the ideas and advice
of experienced patrol officers and
supervisors.

Officer Training—It is important
that all officers be retrained to
carry out the directed patrol
program. Training should be
designed to relieve uncertainties
about the project and to provide
all personnel with reasons for
particular changes and how the
changes will affect their jobs.
Supervisor Training—Special
technical and motivational
training should be given to
first-line supervisors. Their
cooperation can be a critical
factor in successful project
implementation. This training
must emphasize the new
management and planning

s cog,
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responsibilities to be borne by the
first-line supervisor.

Program Responsibility—
Individual responsibility for the
entire project and its various
components should be clearly
established from the beginning.
This will enhance individual
accountability for the
performance of particular tasks.
Positive incentives can be offered
by giving special recognition to
officers who perform with
particular distinction.
Performance Monitoring—A
system for monitoring project
performance should be
established and be fully
operational prior to
implementation. Careful project

6)

7)

monitoring provides a means of
quickly identifying existent and
emerging problems. A
department should be willing and
able to make necessary
adjustments as problems
develop.

Outside Assistance—Contacting
departments which have
developed similar projects can be
helpful in anticipating and
overcoming implementation
problems. Their experience can
be an invaluable source of
guidance and direction.

Internal ‘Political’
Considerations—It should be
recognized that the process of
developing and implementing
changes and innovations in patrol
can be, and often is, highly
political. In an ideal world, all the




“Implementatlon of directed patrol systems is one relatively
inexpensive way to increase police effectiveness.”

8)

9

~

members of a department would
willingly cooperate in efforts to
improve patrol productivity, with
conflict arising only when there
are honest differences of opinion.
In reality, however, projects are
often viewed as benefiting some
groups or individuals more than
others, and the relative sense of
gain or loss can have significant
consequences for implementa-
tion. In implementing a new
project, it is important to consider
how it will be affected by the
internal political realities of a
department as well as opinions of
individual officers.

Public Education—Some
changes in patrol practice, such
as prioritization of calls for
service and deferred response
practices, may require
reeducation of the public prior to
implementation.

Performance Evaluation—
Departments should develop an
officer performance evaluation
system that takes into account
the major elements of the
directed patrol program. Since
directed patrol requires officers to
match their activities to
community problems and
frequently to implement new
tactics, the rewards system of the
department should be changed to
reinforce the new program. This
is particularly true for sergeants
and watch commanders who will
be required to design deployment
strategies and tactics based upon
workload and crime information.

Instead of rating officers only on
how well they handle street
incidents, patrol administrators
will need to carefully monitor their
analysis, planning, and
management contribution.” 13
Program evaluation is a critically
important aspect of a directed patrol
program. It provides the only systematic
means of determining whether directed
patrols are successful. There are two
basic types of measures that are com-
monly used in program evalua-
tions—outcome measures and process
measures.’ Outcome measures are
used to assess the success of a spe-
cialized operation in combating crime;
process measures are used to exam-
ine the way in which the results of
specialized operations were achieved.
They assist in assessing how a pro-
gram worked, but they are not indica-
tors of overall effectiveness.

Conclusion

Police resources should be used
in more effective and productive ways.
Patrol is seen as a preventive function
by the majority of police administrators;
however, the patrol function is now
being assessed. In a study of patrol
experiments, it was observed that the
old and new types of patrol are still a
subject of only limited interest among
police and criminal justice profession-
als—that “this becomes particularly
apparent when one attempts to find
reference material analyzing the im-
pact of pilot projects.” 15 In this regard,
it was noted that articles pertaining to
the use of directed patrol systems
were practically nonexistent in criminal
justice journals. Information was more
easily located in government publica-
tions and textbooks. It would seem,
then, that there is more interest in
directed patrol among academicians
than practitioners of criminal justice
administration.

Given the economic and political
pressures of the 1980’s, fiscal con-
straints in the public sector will bring
increasing pressure to bear on police
administrators for improving productiv-
ity rather than simply adding personnel
as a response to rising crime statistics.
Given the cost of putting a police officer
on the street, it is simply not feasible to
continue adding personnel as we have
for the past 150 years. The answer will
be found in more efficient deployment of
existing, or in some cases, reduced
resources.

Implementation of directed patrol
systems is one relatively inexpensive
way to increase police effectiveness.
While such a system can be effective
in a large city, it is particularly appropri-
ate for use in the small or medium-
sized police department. Not only are
directed patrol systems relatively inex-
pensive, but they provide a mechanism
for placing resources in areas of real
need. FBI
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Enforcement

Responses

In recent years, family violence
has become an increasingly visible and
important social issue. Public aware-
ness of family violence began to devel-
op during the late 1960’s, when child
abuse was identified as a major prob-
lem. More recently, spouse abuse (de-
fined as violent acts ' among married
and unmarried sexual partners) has
been acknowledged as equally seri-
ous. Many consider these assaults to
be among the most frequent and un-
derreported crimes in the United
States. Over 2,800 homicides a year
occur among family members, and it
would not be unreasonable to assume
that the victims of lesser forms of fam-
ily violence number several million
each year. Further, the effects of such
violence are not confined to family
members. The FB/ Uniform Crime Re-
port data show that 32 percent of the
reported assaults on officers during
1976-1980 occurred in connection
with “responding to a disturbance
call,” 2 as did 16 percent of all officer
deaths during this 5-year period.3
These assaults represent an enormous
drain on public resources, as they con-
sume significant amounts of police offi-
cer and prosecutor time. Taxpayers'
dollars are also spent on a range of
social services, mental health pro-
grams, emergency shelters, and child
protection services for these families.

Police Intervention

Increased involvement of the
criminal justice system has been advo-
cated as a primary means of reducing
spouse abuse. Particular pressure is
being placed on the police to intervene
more directly in these cases to protect
the victims and arrest the assailants.
Some officers resent this trend be-
cause they, along with many citizens,
believe these cases are private mat-
ters and not a part of “real” police
work. Trained, socialized, and reward-
ed to apprehend and arrest felons,
many officers resent these victims for
distracting them from their preferred
crimefighting activities. Moreover, frus-
tration often turns into either hostility or
indifference when officers repeatedly
encounter victims who are routinely
beaten and fail to press charges or
return to the battering relationship. If
these victims refuse to help them-
selves, the officers conclude that there
is little they can do for them. This
attitude is further complicated by the
belief of officers that many of the vic-
tims provoke the attack and get only
what they deserve or that the couple is
engaged in a sadomasochistic relation-
ship. More often than not, many of the
real reasons women stay in battering
relationships—economic dependence,
fear, and learned helplessness—are
not apparent.

Other police officers willingly ac-
cept intervention into spousal violence
cases as a legitimate part of their du-
ties, but they are more concerned with
their lack of training to handle these
calls effectively. They may be particu-
larly sensitive to the physical danger
these calls pose for all police officers,
and as a result, respond in a hasty or
superficial manner. Many officers have
found spouse abuse to be a frustrating
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problem because, until recently, there
have been no social services or shel-
ters to which they could refer victims or
assailants for long term assistance.
Even when services are available, offi-
cers can become frustrated and indif-
ferent because they are seldom able to
determine from the agencies whether
their intervention was helpful.

The new emphasis on arrest in
spouse abuse cases is of particular
concern to many police officers. Until
recently, police in most jurisdictions
were trained to avoid arrest in this type
of case or were restricted by statute to
making a warrantless arrest in a misde-
meanor assault case if the assault oc-
curred in their presence. New laws in
20 States, however, have greatly ex-
panded police arrest powers in these
cases, making probable cause suffi-
cient for a warrantless misdemeanor
assault arrest.# Even so, some officers
resent arrest mandates as intrusions
on their professional judgment and
flexibility, while others regard them as
a narrow-minded approach that will
have a minimum effect on the overall
problem. Painfully aware of the over-
crowding in jails and delays in the court
proceedings, many officers believe
that a singular reliance on arrest in
response to these calls is neither real-
istic nor effective.

Another important concern for
many officers is the increased threat of
civil litigation as a result of these new
arrest requirements. Facing greater
public scrutiny of their performance,
officers are particularly susceptible to

charges of false arrest, false imprison-
ment, and improper or excessive use
of force. Noting these risks, 11 States
have enacted police immunity laws to
protect officers against civil suits for
action taken in a good-faith effort to
enforce the provisions of a domestic
violence statute.5

Changes in emphasis of police in-
terventions illustrate the continuing
problem that family crises pose for po-
lice agencies. These crises raise con-
flicts between the family’s right to
privacy and the right to equal protec-
tion under the law for each family
member, as well as challenge cultural
traditions that place a high value on
harmonious family life.

The last 2 decades have seen an
increasing tendency for law enforce-
ment agencies to seek and apply the
expertise of behavioral and social sci-
entists to police work. This alliance has
revolutionized the ways the criminal
justice system deals with the mentally
ill, the homeless, and juvenile offend-
ers. A part of this revolution has been
the adoption of crisis intervention tech-
niques for dealing with disputes be-
tween neighbors, landlords and
tenants, and family members. General-
ly, these procedures call for the re-
sponding officer to calm the dispute,
listen carefully to both parties without
showing favoritism or fixing blame, and
suggest ways to resolve the problem
without involvement of the criminal jus-
tice system. Although useful in many
contexts, the techniques of mediation
and negotiation are applicable particu-
larly in spousal conflicts that do not
involve the use of violence.

The failure to make the distinction
between spousal conflicts that involve
the use or threatened use of violence
and those that do not results in confu-
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sion and poor police performance. By
combining all family calls into one
broad category and assigning it a low-
priority status, important distinctions
have been overlooked, procedures
have remained irrelevant, and most im-
portant, the victims and police officers
have suffered repeated assaults and
injuries. It must be emphasized, how-
ever, that the failure to make these
distinctions is not unique to law en-
forcement. Until recently, both social
service agencies and the judiciary were
committed to the philosophy and prac-
tice of keeping the family unit together
at all costs, a commitment which is
slowly being replaced with a more real-
istic approach that acknowledges the
need for some couples to divorce.

Pressures for Change

Women'’s rights groups have criti-
cized police handling of spousal vio-
lence calls mainly because of the
officers’ refusal to make arrests in
these situations. They are particularly
offended by the terminology of the cri-
sis intervention approach, which labels
these calls “a dispute” or “a conflict”
and the people involved “the dispu-
tants.” This language, they believe,
hides the prevalence of wife beating
cases. Moreover, they view some offi-
cers' insistence on taking a neutral
stand in these situations as possibly
resulting in subtle encouragement to
assailants. The same may also be said
of the failure to arrest the assailants
who, they contend, may continue the
assaults if they are not punished.
These beliefs have led several

women'’s groups to file class action
suits against law enforcement agen-
cies, charging negligence and violation
of the victims’ civil rights. The most
notable of these cases, Bruno v.
Codd,® was brought by 12 battered
women against the New York City
Family Court. In a June 1978, consent
decree that settled the case, the de-
partment agreed to make arrests when
there is reasonable cause to believe
that husbands have committed feloni-
ous assault against their wives and to
send one or more police officers in
response to every call from a woman
who charges that her husband has
assaulted or threatened to assault her.
The police also agreed to inform a
battered wife of her rights to a criminal
or civil court proceeding, to provide
protection or aid in getting medical
help if she needs it, and to help in
locating the assailant if he has left the
scene.

In a similar case in Oakland, Calif.,
a group of battered women brought a
class action lawsuit against the
Oakland Police Department, 7 charging
that wife beating calls were given a low
priority and that officers responded to
them with a policy of avoiding arrests.
They also charged that the police did
not inform victims of their rights to
make citizens’ arrests. In an out-of-
court settlement in November 1979,
the department agreed to treat all do-
mestic violence as alleged criminal
conduct and to make arrests in appro-
priate cases. It also agreed to develop
new training materials and implement-
ing orders to include the development
and distribution of a resource brochure
for battered women.

In addition to these lawsuits, many
State legislatures have enacted stat-
utes specifically designed to reduce
spouse abuse. The statutes have sev-
eral or all of the following provisions:




- . . many State legislatures have enacted statutes

specifically designed to reduce spouse abuse.”

1) Identify “spouse abuse” or
“domestic violence” as a specific
crime;

2) Grant criminal court jurisdiction
over certain family offenses;

3) Make violation of a restraining
order a criminal offense; and

4) Eliminate requirements that a
misdemeanor assault occur in an
officer’s presence before an
arrest can be made.

Need for Policy Guidelines

In 1979, the Police Executive Re-
search Forum conducted a study for
the Law Enforcement Assistance Ad-
ministration (LEAA) to determine how
law enforcement agencies could im-
prove their response to spouse abuse
calls. Among the most important con-
clusions of the final report was the
need for law enforcement agencies to
update and revise their policies and
operational procedures for these calls. 8
Too many agencies, it was found, were
relying on the crisis intervention
approach developed in the late 1960’s,
with its emphasis on reconciliation of
the parties and arrest avoidance. The
forum report recommended that law
enforcement agencies’ policy state-
ments address the following areas:
1) Proper use of law enforcement ac-
tions against the assailant; 2) extent of
attention and protective services given
to the victim; 3) proper use and en-
forcement of civil remedies; 4) proper
use of civilian social service aides; and
5) nature of relationships with social
service agencies and battered
women'’s groups.

The report also recommended
new agency procedures that would
provide officers with practical guide-
lines for performing their proper func-
tions when restoring order and safety,

determining whether a crime has been
committed and taking proper law en-
forcement actions, and making social
service and legal agency referrals for
family members. New procedures and
programs should be monitored and
evaluated for several years. In addition,
a mechanism should be established to
determine the abused victims’ satisfac-
tion with the procedures, to process
their complaints, and to review the
effectiveness of new police training
programs.

Another important task is the de-
velopment of arrest criteria for spouse
abuse cases. The forum report, for
instance, recommends that arrests be
made in cases involving serious injury,
use of deadly weapon, and/or violation
of a restraining order.® Other arrest
guidelines, such as those developed
by the Chicago Police Department, list
the following factors as indicating that
an arrest should be made: '°

1) Serious, Intense Conflict—
Officers must first consider the
nature and intensity of the dispute.
Intense disputes of a serious nature
most often require an immediate
arrest. An intentionally inflicted
serious injury certainly requires
arrest of the offending party for
battery. Likewise, severe property
damage is a measure of dangerous
aggression which may call for an
arrest. However, officers must
remember that damage to coowned
property is a civil matter. Any
resulting arrest cannot be based on
damage to the property, but should
be based on the assault or disorderly
acts committed.

2) Use of Weapons—If the parties
have indicated any intent to use an
inherently or potentially dangerous
object during the dispute, either
offensively or defensively, an
immediate arrest of the offending
party would be appropriate to
prevent a further, more serious
confrontation.

3) Previous Injury or Damage—If the
complainant has previously been a
victim of the offending party’s
aggression, officers should consider
the extent of any previous injury or
damage. The present conflict could
become more serious if an
immediate arrest is not made.

4) Previous Court Appearance—A
previous criminal court appearance
against the offending party may
strongly indicate a victim’s sincerity
to prosecute. An immediate arrest
should be made when it is apparent
that the victim’s interest would be
best served by returning the parties
to the court that handled the former
complaint.

5) Previous Attempt to Sever the
Relationship—If there has been a
previous voluntary separation of the
parties, indicating an attempt to end
the relationship, there is less need to
consider the disruptive effects an
arrest may have on the relationship.
If the parties have separated,
intrusion should be considered an
aggravating factor.
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“All segments of the criminal justice system must be
sensitized to the serious nature of these cases and to the
need to hold the assailants accountable for their action.”

6) Second Call to Police—A second
call for police service may indicate
that conciliatory measures have
failed. An arrest would be
appropriate to avoid further
escalation of the dispute after
officers again leave the scene.

7) Children or Mentally Deficient or
Intoxicated Parties Involved—When
children or mentally deficient or
intoxicated individuals are assailants
or victims in domestic conflicts,
special consideration is required. As
assailants, they are not easily
reasoned with, and as victims, they
are not easily able to avail
themselves of criminal, civil, or other
remedies. The discretionary latitude
of officers is far more limited in such
circumstances, and an arrest is more
likely to be appropriate. When an
arrest is appropriate, officers must
ensure that provisions are made for
the care of children who would oth-
erwise be left unattended.

Another set of arrest standards for
domestic violence cases was issued by
the Westchester County, N.Y., district
attorney in December 1978.'' They
mandate arrest in the following cases:

1) Whenever a gun, a deadly
weapon, or a dangerous instrument
has been used,

2) Whenever there is reasonable
cause to believe that a felony has
been committed,
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3) Whenever there has been a
maiming or other serious physical
injury,

4) Whenever there is a history of
criminal activity between the parties
and where the defendant’s record
indicates violent criminal history, and
5) Where, in the judgment of the
police officer, the sanction of an
arrest appears necessary for the
future protection of the victim.

A third approach to arrest criteria
was published in a revised domestic
violence training manual of the Oak-
land, Calif., Police Department, which
states: “It should be presumed that
arrest is the most appropriate re-
sponse in domestic violence crimes
which involve apparent felonies, alle-
gations of repeated acts of violence,
situations where an offense is commit-
ted in your presence, and situations in
which a citizen’s arrest is demand-
ed.” 12

In many jurisdictions, if police offi-
cers choose not to arrest an assailant
for a misdemeanor assault, they may
initiate several effective law enforce-
ment actions where permitted by State
law. These include:

1) Misdemeanor citations—Similar to
traffic tickets, these citations are
issued as a condition of release from
police custody. They require the
assailant to promise to appear at a
hearing and post bail that will be
returned. An assailant who does not
appear is considered guilty of the
misdemeanor and forfeits the
money. The assailant also will lose
the money if he loses the case. This
citation could lead to the assailant’s
arrest only if a magistrate issued a
warrant when the assailant did not
post bail or did not appear at the
court hearing.

2) Protective custody—Used in lieu
of arrest to keep a citizen lawfully in
police custody for 1 or 2 days in
situations where the person is drunk,
appears mentally unstable, or acts
out of control.

3) Domestic violence summons—
Currently issued in Ohio in cases
where there are insufficient grounds
for arrest. Both parties in a domestic
violence case are required to
participate in a voluntary counseling
program. This is a method of
diversion from the criminal justice
system, but prosecution may be
considered if the resulting arbitrated
agreement is broken by either party.
4) Domestic violence temporary
restraining order—May be filed in
municipal courts by police officers
after arresting an assailant or filing a
criminal complaint against the
assailant with the prosecutor. The
restraining order is used as a means
of ensuring the safety and protection
of the victim. A hearing on this
motion must take place within a
given period of time, and the
presence of the officer may be
required at the hearing.

Liaison Efforts

While police can do much to im-
prove their responses to spouse abuse
cases, they alone cannot reduce the
problem. All segments of the criminal
justice system must be sensitized to
the serious nature of these cases and
to the need to hold the assailants ac-
countable for their action. Moreover,




community resources must be availa-
ble to deal with the underlying cases of
the abuse on a long term basis. Emer-
gency shelters, 24-hour hotlines, coun-
seling programs for victims and
batterers, and legal services must be
available. Since police are often the
only outsiders to be summoned during
these violent conflicts, it is imperative
that they have both the necessary di-
agnostic skills to determine what kind
of assistance is necessary and reliable
information about available social serv-
ices in the community.

Since these cases often grow
more violent over time, police can help
monitor for patterns of repeat abuse. In
Westchester County, N.Y., for exam-
ple, officers are required to notify the
district attorney of all spouse abuse
incidents, including those that do not
involve arrest. The district attorney
then sends a letter to the assailant,
either directing him to cease the abuse
or io come in for consultation. Another
letter is sent to the victim informing her
of available options. A case file is then
established on the household and
monitored for subsequent incidents.

Another approach developed by
the Detroit, Mich., Police Department
involves the use of a triplicate-copy
social service referral card for officers’
use in these cases. One copy is sent to
the social service agency to which the
victim has been referred by officers,
another is sent to a police department
domestic conflict monitoring project,
and the third copy is left with the victim,
who can use it as proof of prior abuse
during subsequent police intervention.

These cooperative efforts can be
augmented by numerous other activi-
ties, such as officers distributing refer-
ral cards for battered women'’s shelters
to victims, providing victims with infor-
mation about legal remedies, and en-
couraging assailants to enter treatment
programs.

Training

All police officers should be
trained to handle spouse abuse. The
stress and danger involved in these
calls make it imperative that respond-
ing officers learn not only how to de-
fuse and contain these situations but
also how to ensure the safety of all
involved parties. Because many of
those cases tend to regress over time,
officers must learn to respond in ways
that will neither escalate the immediate
violence nor contribute to a subse-
quent deterioration of the situation. Po-
lice training programs should be
designed to improve officers’ intellec-
tual grasp of the nature of the problem
and clarify their law enforcement duties
in these cases.

The training program should also
teach the officers how and when they
should instigate the options available
to them, such as arrests, citations, re-
straining orders, and crisis intervention
skills. Additional training topics should
include safety precautions, medical
procedures, and techniques for estab-
lishing order and security.

A serious problem that police
training programs must seek to over-
come is the negative attitude held by
many police officers—that spousal vio-
lence calls are a nuisance, that they do
not constitute “real” police work, and
that family matters are not the province
of the police. These attitudes, which
themselves are a byproduct of poor
training, contribute to insensitive and
hostile police responses and to a fail-
ure to provide spouse abuse victims
with adequate protection. Such prac-
tices, as we have seen, can be traced
to numerous factors, including the re-
fusal of many victims to press charges
or to remove themselves from the bat-
tering relationship. The tendencies of
some officers to be preoccupied with
their crimefighting mission and of some
administrators to urge officers to re-
solve these calls quickly in order to
reduce service call backlog contribute
to this problem.

During 1981, an innovative training
course on family violence was devel-
oped at the FBI Academy at Quantico,
Va., and incorporated into the National
Academy curriculum to supplement its
traditional training programs. “Family
Violence—New Approaches for Po-
lice,” a 10-hour elective, emphasizes
the need for police coordination be-
tween police departments, prosecu-
tors, and community service agencies.
The curriculum included guidelines for
making social service referrals for
abuse victims, arresting and prosecut-
ing batterers, and detecting and inves-
tigating child sexual assault cases.
Films and guest speakers were used to
acquaint the officers with the dynamics
of spouse abuse and with the cyclical
nature of the abusive behavior. Stu-
dent officers reported that what they
learned in the course made their jobs
easier. “Two rewards for making
changes in the way law enforcement
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“Few officers have been properly trained to handle these

volatile calls. . . .”

takes care of these calls are being
injured less often and being called less
frequently to the same homes,” one
California police officer remarked. A
New York City police officer added,
“As an investigator, my job is easier if
the guy on the street handies these
cases right. If they do, | won't have so
many homicides on my desk.”

Recently, the Police Executive Re-
search Forum published a comprehen-
sive curriculum for law enforcement
training officers.!3 It presents a com-
plete 20-hour course and includes ma-
terials for use in five 4-hour sessions,
including understanding spouse abuse,
statutory requirements, officer proce-
dure and legal issues, responding to
the call, disposition alternatives, and
using community resources. Sugges-
tions for lecture format, films, group
discussions, and panel presentations
are provided, as well as materials to be
used as handouts to officers.

Summary

Patrol officers are often required
to respond to calls for help in cases
involving violence among married and
unmarried couples. Citizens are relying
increasingly on the 24-hour availability
of law enforcement officers and their
ability both to “do something” to stop
the violence and to provide counseling
and emergency services. Officers rou-
tinely respond to these calls, often to
the same households, and occasional-
ly become targets of the violence. Few
officers have been properly trained to
handle these volatile calls, and as a
result, often use their own discretion
and instinct to resolve them.
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Wide variation in police responses
to these calls have been the norm for
many years. Not only have police been
pressured to focus their resources on
violent street crimes, but they have
reflected a larger cultural tradition
which regards family matters as pri-
vate. During the past few years, how-
ever, as spouse abuse has
dramatically emerged as a major social
problem, public scrutiny has focused
on all aspects of the problem. Law
enforcement agencies have been sin-
gled out for particularly harsh criticism
for failure to provide victims with ade-
quate protection and for not making
arrests in cases involving felony as-
saults.

The traditional law enforcement
response to these calls, emphasizing
crisis intervention skills and reconcili-
ation of the parties, is inappropriate in
cases involving serious injury or re-
peated abuse and is not effective for
reducing the number of spouse abuse
incidents. In fact, it may aggravate the
problem by suggesting to assailants
that their violent behavior can be over-
looked. Thus, the need for a new law
enforcement response to spousal vio-
lence calls is clear, both to provide
adequate protection to the victims and
to ensure the safety of the responding
officers. New perceptions of this major
social problem have resulted in pres-
sures for effective solutions, not the
least of which will be effective and
humane law enforcement policies and
procedures. FBI
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The scene is a familiar one. A
truck tractor is stolen from a terminal
yard, a truck stop, or off the street. It
is immediately delivered to a location
where a team of mechanics will
dismantle the vehicle. Within a
matter of hours, the remains of the
truck tractor are being sent in
different directions for use in repair
of other vehicles or in the completion
of a new truck tractor started from a
glider kit. The vehicle that was
originally stolen is gone forever, and
it is unlikely that it will ever be
recovered or that the thieves or
dismantlers will be apprehended.

Crime Problems

Pilot Program Attacks Truck Theft

By
LOUIS E. BRACKSIECK

Special Agent
Federal Bureau of Investigation
Washington, D.C.

Based on statistical review of data
from the FBI National Crime Informa-
tion Center (NCIC), approximately
1,500 stolen truck tractors were en-
tered into the system each month dur-
ing calendar year 1981. For the same
period, approximately 1,100 truck trac-
tors were cleared or canceled per
month. This disparity between the en-
tries and clearances and cancellations,
graphically profiles a nagging problem
in the trucking industry as well as in law
enforcement—more trucks are stolen
than are recovered.

A private organization is now at-
tacking this problem with an identifica-
tion program designed to deter
potential thieves and to assist law en-
forcement officers. The Truck Renting
and Leasing Association (TRALA),

The sandblasting gun and the template held at the
left of this photograph combine to quickly and
clearly etch the full vehicle identification number
onto and outside rearview mirror.
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which represents 300 member compa-
nies engaged in truck and trailer rental
and leasing, has initiated a pilot pro-
gram in the Atlanta, Ga., area to mark
over 2,500 tractors. In approximately
40 minutes, using a small sandblasting
gun and a template cut from plastic,
two men can mark a truck tractor in
approximately 40 locations with the full
vehicle identification number (VIN).
Many of the markings are in easily
seen places such as windows, grill-
work, bumpers, fuel tanks, and frame
members. Hidden areas, as well as the
major component parts, are also
etched. Such widespread markings are
expected to discourage thieves from
attempting to change numbers on
stolen vehicles and chop shop opera-
tors from using these parts.

In addition to the numbering pro-
cedure, warning decals are affixed to

A warning decal is prominently displayed in an
easily seen area, and the glass is marked with a
warning and toll free telephone number which can
be called by an investigator.

the vent window on the driver’'s side
and to the vehicle dash. The decals
indicate that the markings have been
made and provide a telephone number
law enforcement officers can call if a
vehicle is located. In addition, large
signs will be prominently displayed at
truck terminals to serve as a warning to
potential thieves.

This program was inaugurated in
March 1982, after a 2-year study of the
truck theft problem by TRALA’s Insur-
ance Safety and Security Committee.
The FBI supported the idea throughout
its development.

A member of the committee sug-
gested the marking program based on
his experience with a similar effort at a
car rental business. Beginning with a
fleet in Chicago, the car rental estab-
lishment marked over 6,000 auto-
mobiles in an 18-month period in four
cities, with favorable results. In a report
to the committee, it was noted that
after placing 20 VIN’s on each car,
thefts dropped dramatically and recov-

ery rates improved to almost 100 per-
cent.

The chairman of TRALA’s Insur-
ance Safety and Security Committee
has reported an enthusiastic response
from the operations personnel at the
various participating companies. The
committee will collect data to evaluate
the success of the pilot. A reduction in
thefts and improvement in recovery
rate will be the benchmark of a suc-
cessful program.

Law enforcement personnel will
also benefit from this project. Proper
vehicle identification is a critical ele-
ment in any vehicle theft investigation.
Through the use of this marking meth-
od, identification will be significantly
aided, making the investigator’s job
somewhat easier.

TRALA'’s effort could help solve
many cases in the future. It is almost
certain that a successful pilot program
will lead to more widespread participa-
tion, not only by TRALA members but
throughout the trucking industry. FBI
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PROBABLE CAUSE:

The lLegal Digesst

INFORMANT INFORMATION

(CONCLUSION)

By

ROBERT L. McGUINESS
Special Agent

FBI Academy

Legal Counsel Division

Federal Bureau of Investigation
Quantico, Va.

Law enforcement officers of other
than Federal jurisdiction who are inter-
ested in any legal issue discussed in
this article should consult their legal
adviser. Some police procedures ruled
permissible under Federal constitution-
al law are of questionable legality un-
der State law or are not permitted at
all.

The first part of this article dealt
with meeting the Aguilar standard for
the use of hearsay information in es-
tablishing probable cause. The conclu-
sion deals with corroboration of hear-
say information and other approaches
that might be taken to establish prob-
able cause while protecting the identity
of an informant.

Corroboration

A strict reading of Aguilar might
lead to the conclusion that corrobora-
tion is only pertinent to the second
prong of the Aguilar test, since in defin-
ing the second prong, the Court noted
that it could be satisfied by facts show-
ing that “the informant was ‘credible’
or his information ‘reliable’” (emphasis
added). The phrase “or his information
reliable” would appear to have refer-
ence to corroboration. However, an-
other statement in Aguilar suggested
that corroboration may be sufficient to
cure both prongs.’ The first corrobo-
ration case to be considered by the
Court after Aguilar, namely, Spinelli v.
United States,’s resolved this question
and established that corroboration
could in fact cure both prongs of the
test.

Before considering the facts of
Spinelli, however, a pre-Aguilar cor-
roboration case must be considered,
namely, Draper v. United States.”® The
Draper case establishes a particular
type of corroboration, which the Court
in Spinelli approves of.

Corroboration a /a Draper: Verifying
the Details of a Tip

Draper v. United States involved a
criminal informant who had been fur-
nishing information to an agent of the
Bureau of Narcotics over a 6-month
period, which information the agent

had always found to be “‘accurate and
reliable.” The informant told the agent
that ““ ‘Draper had gone to Chicago the
day before [September 6] by train
[and] that he was going to bring back
three ounces of heroin [and] that he
would return to Denver either on the
morning of the 8th of September or the
morning of the 9th of September also
by train.””” The informant furnished the
agent with a detailed physical descrip-
tion of Draper (a Negro of light brown
complexion, 27 years old, 5'8" ftall,
weighing about 160 pounds) and a de-
tailed description of the clothing he
would be wearing (light-colored rain-
coat, brown slacks, and black shoes).
The informant also stated that Draper
would be carrying a tan zipper bag and
that he habitually “walked real fast.”
Armed with this information, on Sep-
tember 9th, law enforcement officers
saw a person alight from an incoming
Chicago train who exactly fit the de-
scription given by the informant. More-
over, the individual was walking fast
and carrying a tan zipper bag. At this
point, Draper was arrested and a
search incident to arrest uncovered
two envelopes containing 865 grams
of heroin and a syringe. On the basis of
these facts, the Court held that the
agent, having “personally verified ev-
ery facet of the information given him
by [the informant] . . ., had ‘reason-
able grounds’ to believe that the re-
maining unverified bit of ...
information—that Draper would have
the heroin with him—was likewise
true.”

Thus, the Court adopted the prin-
ciple that corroboration may take the
form of simply verifying the details of a
tip, though the details may not be of a
suspicious nature. The exact contours
of this principle were later refined in
Spinelli v. United States.””
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The Spinelli Case

In Spinelli v. United States, an affi-
davit for a search warrant set out the
following informant’s tip:

“The Federal Bureau of
Investigation has been informed by a
confidential reliable informant that
William Spinelli is operating a
handbook and accepting wagers and
disseminating wagering information
by means of the telephones which
have been assigned the numbers
WYdown 4-0029 and WYdown
4-0136.” 78

The tip clearly failed the basis of
knowledge prong of the Aguilar test by
not stating how the informant came by
his information. Moreover, the affidavit
failed to establish the informant’s
veracity, such as by a statement of
prior performance. The FBI, however,
had verified that Spinelli was seen en-
tering an apartment to which the tele-
phone numbers disclosed in the tip
were assigned. The argument was ad-
vanced that by having confirmed this
detail, corroboration a la Draper had
been made, thus transforming the
otherwise insufficient tip into probable
cause. The Court answered this con-
tention as follows: “Independent police
work in that case [Draper] corroborat-
ed much more than one small detail
that had been provided by the inform-
ant.” Thus, the Court did not overrule
Draper, nor did it indicate that corrobo-
ration of innocent details was insuffi-
cient to cure both prongs of the Aguilar
test. What Spinelli did establish is that
if the type of corroboration employed is
that of simply verifying details of a tip
that are nonsuspicious in nature, ie.,
those not suggesting the crime under

investigation, there must be a signifi-
cant number of details verified—not
just one detail.”®

Another illustration of this is the
case of United States v. Larkin,®° decid-
ed by the U.S. Court of Appeals for the
Ninth Circuit. In Larkin, a first-time infor-
mant’s tip reported that a 1972 black-
on-blue “blazer-type” vehicle, bearing
a specific license plate number and
proceeding from El Centro, Calif., to
Los Angeles, would be transporting
narcotics. An officer spotted such a
vehicle on the same morning he re-
ceived the tip. The defendant was ar-
rested and a search of the vehicle
uncovered narcotics. The court held
that this tip, not meeting both prongs of
Aguilar, was not sufficiently corroborat-
ed in the Draper sense, since only a few
details were verified, as opposed to
Draper where a “wealth of detail”” was
corroborated.

Thus, if an officer intends to rely
on this type of corroboration, i.e., veri-
fying nonsuspicious details of a tip, he
should elicit from the informant as
many facts as possible concerning the
subject and his activities. Information
as to the subject's address, telephone
number, description, occupation, vehi-
cles owned, etc., would be relevant. As
to the subject’'s conduct, all details
concerning the manner in which he is
carrying out the crime should be ob-
tained for verification.

A type of “verifying the details”
corroboration that is convincing is
where detailed information not gener-
ally known to the public concerning the
prior commission of a crime is fur-
nished by an informant and verified.
For instance, in People v. Clay®' an
informant stated that the defendants
told him that they committed an armed
robbery and showed him the shotgun
employed and the money taken in the
crime. The informant then supplied de-
tailed descriptions of the suspects. All




“. . .if the type of corroboration employed is that of simply
verifying details of a tip that are nonsuspicious in nature . . .
there must be a significant number of details verified—not

just one detail.”

of this information concerning the
crime was checked and found to be
accurate. The court found this to be
adequate corroboration and sufficient
to establish probable cause.

| Suspicious Conduct

Perhaps a better form of corrobo-
ration is that of uncovering suspicious
conduct on the suspect’s part which
suggests the crime under investigation.
In other words, the corroboration does
not just confirm some innocent details
of a tip, as was done in Draper, but
detects facts and circumstances which
connote the crime at hand. This was a
second contention of the Government
in Spinelli. The Government argued
that the following facts, taken together,
were sufficient corroboration of the in-
formant'’s tip:

1) Observing Spinelli travel from
lllinois to St. Louis, Mo. on four
occasions;

2) Observing Spinelli enter an
apartment to which the telephone
numbers referred to above were
assigned; and

3) The fact that Spinelli was known
to be “a bookmaker . . . (and)
gambler . . . .”

The Court held that this was insuf-
ficient. Traveling from one State to an-
other and entering an apartment can
“hardly be taken as bespeaking gam-
bling activity.” Being in an apartment
that has two separate telephone lines
is not unusual. “Many a householder
indulges himself in this petty luxury.”
Even when both of these facts are
taken together, they raise “no sugges-
tion of criminal conduct,” nor should

they be “endowed with an aura of
suspicion by virtue of the informer’s
tip.” Moreover, merely stating that a
person is a bookmaker and gambler is
wholly conclusory—‘‘a bald and unil-
luminating assertion of suspicion that is
entitted to no weight” in assessing
probable cause.

Thus, there must be facts and cir-
cumstances observed or disclosed
which in themselves are suspicious,
i.e., suggest the crime under investiga-
tion, to fit this type of corroboration.
Indeed, the Supreme Court noted that
had it been shown that the apartment
which Spinelli visited contained an “un-
usual number of telephones” or if “ab-
normal activity”” had been observed, a
different case would be before the
Court.

An excellent example of this is
found in the Maryland case of Dawson
v. State 8 which, also being a gam-
bling investigation, serves as a useful
comparison with Spinelli. In Dawson,
the officer began his affidavit by recit-
ing his investigative experience with
respect to gambling in order to demon-
strate his basis for believing that cer-
tain of the facts set out in the affidavit
were suspicious. The informant’s tip,
which did not meet the Aguilar two-
pronged test, was then stated, along
with information that:

1) Dawson was arrested and
convicted of gambling violations
less than 3 years previously;

2) Dawson was observed over a
2-week period without ever
seeing him engaged in a
legitimate business;

3) Dawson had two separate
unlisted telephones at his
residence, and one of the
numbers was previously
discovered in the course of a raid
of an illegal lottery operation;

4) Dawson was observed each day
purchasing a scratch sheet;

5) Dawson was observed each day
stopping at a number of places,
including liquor stores and
restaurants, for periods of no
more than several minutes and
was never observed to purchase
anything [the officer indicated
that this is characteristic of the
“pick-up man” phase of a gam-
bling operation];

6) Dawson returned to his house
before noon daily and remained
there until after 6:00 p.m. [the
officer indicated that this is when
number and horse race bets are
normally placed and when results
become available]; and

7) On one occasion, Dawson was
observed to spend the day with a
named person who had been
previously arrested for gambling
violations.

In concluding that probable cause
could be found from these facts, the
court stated:

“The appellant urges strongly that

not one of his observed activities

could not easily have been engaged
in by an innocent man. That is true. It
is also beside the point. What the
appellant ignores is that probable
cause emerges not from any single
constituent activity but, rather, from
the overall pattern of activities. Each
fragment of conduct may
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“. . . an officer is well-advised to state in his affidavit the

reason that certain circumstances are suspicious when the
same facts would not strike such a note in the average

person.”

communicate nothing of

significance, but the broad mosaic

portrays a great deal. The whole

may, indeed, be greater than the

sum of its parts.” 83

The circumstances of the Dawson

case, taken together, were unusual
and inviting of explanation. The officer
helped to demonstrate the suspicious
nature of Dawson’s conduct by specifi-
cally noting why he found Dawson’s
activities to be suspicious. Conse-
quently, an officer is well-advised to
state in his affidavit the reason that
certain circumstances are suspicious
when the same facts would not strike
such a note in the average person.

Second Independent Informant

Another avenue of corroboration
is through a second informant whose
report independently corroborates the
first. Supreme Court authority for this
type of corroboration is found in the
pre-Aguilar cases of Jones v. United
States 8 and Rugendorf v. United
States, 85 and to a lesser extent, the
1971 case of United States v. Harris.8¢
In each of these cases, however, there
were additional elements of corrobora-
tion. In Jones, there was knowledge of
the defendants’ propensity for the
crime from previous admissions to the
use of narcotics and prior observations
by the officer of needle marks on them;
in Augendorf, a police officer had fur-
nished an element of corroboration to
three informants’ reports; in Harris, the
main informant made a statement
against his penal interest and contra-
band had previously been recovered
from the defendant.

While there is no known authority
stating that corroboration by a second
informant is not sufficient in itself to
establish probable cause, it is usually
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the case that this is not the only ele-
ment of corroboration.8” Thus, it would
be worthwhile to bolster the affidavit
with some additional elements of cor-
roboration. In many cases, this may
easily be done by some knowledge of
defendant’s background, such as pre-
vious convictions for the offense under
investigation,88recovery of stolen goods
or contraband, or previous admissions
of wrongdoing; 8 the verification of
some details of the tip; 2° the uncov-
ering of some suspicious circum-
stances; ®' or the fact that one of
the informants has made a statement
against his penal interest.??

Propensity for Committing the Crime

As indicated above, another type
of corroboration recognized by the Su-
preme Court is that of the officer's
knowledge of defendant’s propensity
for committing the crime under investi-
gation. This may consist of knowledge
of the defendant’s prior criminal record
for this offense,?3 previous admissions
and observations of consistent con-
duct,®# or the recovery of stolen property
or contraband in the past.?5 However,
this type of corroboration standing
alone is never sufficient to establish
probable cause.®® This would be the
practical equivalent of holding, as the
Court said in Beck v. Ohio,®" “that
anyone with a previous criminal record
could be arrested at will.” Thus, it is a
type of corroboration which can only
be employed with other forms of cor-
roboration to establish probable cause.

Double Hearsay

Is the use of double hearsay from
a criminal informant ever permissible?
In other words, can information from
an informant whose information is
based on another’s report to him be
sufficient in itself? The courts have
unanimously endorsed this when the
information from each of the sources
meets the Aguilar standard.®® This is
not difficult to comprehend when the
double hearsay consists of information
from a fellow law enforcement officer
who is relaying information from his
informant. However, what of the situa-
tion in which an informant repeats in-
formation to the officer from another
and the officer seeks to act upon
such? Assuming the primary hearsay
information satisfies Aguilar, i.e., the
source states how he knows the infor-
mation and he has a prior track record
of reliability, and the secondary
source’s basis of knowledge is estab-
lished, the question arises as to estab-
lishing the secondary source's
veracity. Not being an informant as
such, he will not have a track record of
past performances for the officer to
refer to. Two methods of satisfying the
veracity prong for this secondary
source have been recognized under
these circumstances. First, his informa-
tion might be a statement against his
penal interests and therefore accept-
able of belief.?2 But beyond this is the
notion that when this secondary
source is not bartering, selling, and
trading his information directly to the
police, the truth of his information can
more readily be accepted.’® For in-
stance. in the Maryland case of
Thompson v. State,'°' an informant of
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proven reliability attempted to make a
purchase of narcotics from a street
seller. The street seller advised the
informant that he would not have any
narcotics to sell untii Thompson, his
supplier, arrived with such, which
would be at 1:00 p.m. The reliable
informant knew Thompson to drive a
particular vehicle. When the car ar-
rived, it was searched, narcotics were
~ discovered, and Thompson was ar-
rested. Thompson challenged the
search, since the probable cause was
based upon double hearsay. In uphold-
ing the use of double hearsay, the
court stated:
“This street seller was . . . engaged
in a purely commercial venture for
his own profit. He was dealing with a
regular and presumably valued
customer. Being unable initially to
satisfy his customer’s demands, it
was to his every advantage to
assure the prompt return of that
customer as soon as fresh
merchandise was available for sale.
He simply had no purpose in
misleading his own clientele. The
circumstances in which the seller
passed on the information to a
customer and confidant are replete,
we think, with reasonable
assurances of trustworthiness.” 102
Supreme Court authority for the
use of double hearsay is found in the
Spinelli case, previously discussed. In
referring to the fact that the informant
failed to state his basis of knowledge,
the Court in Spinelli observed:
“We are not told how the FBI's
source received his information—it is
not alleged that the informant
personally observed Spinelli at work
or that he had even placed a bet with

him. Moreover, if the informant came

by the information indirectly, he did

not explain why his sources were

reliable.” 193 (emphasis added)
Thus, the use of double hearsay is not
constitutionally infirm. The informant,
however, should be instructed to as-
certain how his sources have acquired
their information so that the basis of
knowledge prong of the Aguilar test
can be satisfied.

Informant Appearing Before
Magistrate

If all else fails, another method
which may be employed when the in-
formation emanates from a first-time
informant is to bring the informant be-
fore the magistrate and have him file
an affidavit under oath.1%4 Since this is
no longer hearsay information, Aguilar
is not applicable. As with any other
affiant, the magistrate is free to believe
or disbelieve him.

This procedure may not be ac-
ceptable to the informant, of course,
since his identity is revealed thereby.
However, three different approaches
have been taken by State courts in an
effort to strike a balance. In People v.
Stansberry,1°% the informant was al-
lowed to sign “John Doe” to his affi-
davit. On appeal to the Supreme Court
of lllinois, this procedure was not found
constitutionally deficient. In the Wis-
consin case of Rainey v. State,1% the
court upheld a procedure whereby the
informant testified to certain facts un-
der oath before a magistrate but did
not reveal his name on the record. The

New York case of People v. Brown 197
offered a further variation. In support of
a search warrant, an officer testified to
the facts given him by his informant.
The informant was also produced and
confirmed the information to the mag-
istrate off the record, not under oath.
The court found this to be a sufficient
basis upon which to credit the infor-
mant’s report.

No Federal case approving such a
procedure is known, but two cases to
the contrary exist. In United States ex
rel. Pugh v. Pate,°® the U. S. Court of
Appeals for the Seventh Circuit held
that a “false-name” affidavit violates
the fourth amendment. The only au-
thority the court could refer to, howev-
er, was a previous case, King v. United
States, 90 decided in 1960 by the fourth
circuit. In the King case, the magistrate
was actually deceived as to the true
name of the affiant and the case was
decided primarily on the basis of Rule
41 of the Federal Rules of Criminal
Procedure, which at the time required
that the warrant state the “names of
the persons whose affidavits have
been taken in support thereof.” Rule
41 no longer requires this.

It is submitted that since the
Supreme Court has indicated that
under certain circumstances a witness
may testify at trial without stating
his name,'"® for purposes of merely
establishing probable cause, an in-
formant could likewise be relieved of
having his true name stated on an
affidavit for public review. In such cir-
cumstances, the public affidavit could
omit his name, with the affidavit bear-
ing his true name being maintained
under seal ‘with the court. Another al-
ternative would be for the court to
maintain the true name of the inform-
ant in a sealed transcript concerning
the warrant application.
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“. . . the officer’s knowledge of defendant’s propensity for
committing the crime under investigation . . . can only be
employed with other forms of corroboration to establish
probable cause.”

Sealing the Affidavit

Another method of protecting the
informant’s identity, at least for a peri-
od of time, would be to request a court
to seal the affidavit upon which the
warrant is based.''' This procedure
might be followed whenever the affida-
vit would reveal the informant’s identi-
ty, whether by reason of the fact that
he is actually named or that the nature
of his information discloses his identity.
This would enable an informant to con-
tinue his activities undisclosed. As long
as the affidavit were unsealed in suffi-
cient time to permit the defendant to
challenge the probable cause before
trial, it would appear to be a constitu-
tionally permissible procedure.

Grand Jury

Another apparently seldom-used
technique where either the problem of
a first-time informant is present or
where disclosure of the informant’s in-
formation might identify him is to em-
ploy the grand jury process, with the
grand jury returning an indictment and
an arrest warrant being issued on the
basis of the indictment.112 At the grand
jury proceeding, either the officer could
testify to the informant’s information or
the informant could himself appear and
testify. Secrecy is traditionally attached
to grand jury proceedings '3 and the
testimony given is not generally discov-
erable by the defense in many juris-
dictions.''# Therefore, the problem of
the information identifying the inform-
ant would also not be present. More-
over, an indictment by the grand jury is
not subject to review by the courts
concerning the information upon which
they acted.'15
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While an arrest warrant will be
issued solely on the basis of an indict-
ment, a search warrant will not. How-
ever, the possibility exists that the
mere fact that an indictment has been
issued might serve as a basis for
establishing that the defendant com-
mitted the crime, thus providing part of
the probable cause to support the
search. The only Federal case on this
subject, however, holds to the con-
trary.116

Conclusion

While the Aguilar case presents a
formidable test for the use of hearsay
information, there are a number of
paths which have been outlined for the
law enforcement officer to follow in
converting a tip, which may not in itself
constitute probable cause, into one
that does. Furthermore, the officer
should not feel constrained in thinking
that the methods outlined herein are
the only acceptable ones. Other ap-
proaches await discovery by the re-
sourceful and imaginative officer, and
establishment into law through the ef-
forts of the aggressive prosecutor.
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F

WANTED

Ronald Kaufman

Ronald Kaufman, also known as
Christopher Charles Mohr, Christopher
Curtis Mohr, James Edward Jensen,
and Charles E. Owens

Wanted for:

Malicious attempt to damage and
destroy buildings by explosives, Na-
tional Firearms Act; Federal Reserve
Act

The Crime

Using the assumed name of
Christopher Charles Mohr, Kaufman
rented safe-deposit boxes in banks
located in the cities of Chicago, lIl.,
New York, N.Y., and San Francisco,
Calif. Kaufman allegedly planted
bombs in the boxes, which were
individually set to detonate by long
range timers using a calendar clock.
Anonymous letters describing the
planting of the bombs were sent to
various newspapers.

On January 13, 1972, a Federal
warrant for Kaufman'’s arrest was
issued in San Francisco, Calif.

Description

AGOS. s crsiriaiiiis 44, born
February 5,
1938,
Milwaukee,
Wis.

Helght =i 5107 to 511°.

Walght! s 160 to 165
pounds.

Bulld) sarmmeinn e Medium.

PAIER s o i Brown.
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Race
Natio
Occu

nality ...
pations ........

Scars and

Social Security

Nos.

Used............

Brown.
Medium.
White.
American.
Laborer, office
worker, mail
handler, radio
repairman,
research
associate.

Pea-sized
birthmark on
right ankle.
May wear
glasses; stutters
when excited;
described as
extremely
intelligent;
knowledgeable
in the German
language;
meticulously
clean and neat;
a loner who
maintains a
spartan
existence; a
health foods
enthusiast; has
been diagnosed
in the past as
having mental
problems and
indications of
homosexual
tendencies.

389-34-8220
572-98-1398
572-98-4495

Photographs taken 1971
(retouched)

398-34-8220
398-34-3220.

EBINOT 242 076 J7.

Classification Data:

NCIC Classification:
PMPICOPI16DI17152116

Fingerprint Classification:
17 M 29 W |10l 16 Ref: 29

£ 255N 000 17

Caution

Kaufman may be armed and
should be considered very dangerous.

Notify the FBI

Any person having information
which might assist in locating this
fugitive is requested to notify
immediately the Director of the Federal
Bureau of Investigation, U.S.
Department of Justice, Washington,
D.C. 20535, or the Special Agent in
Charge of the nearest FBI field office,
the telephone number of which
appears on the first page of most local
directories.

1.O. 4483

Right middle fingerprint
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Not an order form

Complete this form and

return to: e
Director Title
Federal Bureau of

Investigation Address

Washington, D.C. 20535

...................
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Law Enforcement

A'l d Subject bibliographies on law

l S enforcement (SB-117) and crime and
criminal justice (SB-036) are available
through the Government Printing
Office to interested law enforcement
personnel or agencies. Each contains
several listings of available
government documents dealing with
individual topic matters. There is no
charge for the bibliographies, and
quantity copies will be provided.
Copies may be obtained by written
requests directed to Assistant Public
Printer, Superintendent of Documents,
Government Printing Office,
Washington, D.C. 20401.
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Second Class
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Questionable
Pattern

The pattern presented this month
is questionable and interesting due to
the triple looping formations. In the
FBI, this pattern is classified as an
accidental-type whorl. The reference is
necessary because of the
questionable nature of the recurve at
point A.




