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bSmall epértments
.and Com‘mbmty

Policing

By JOHN F. COX

uring the past several
years, many police execu-
tives implemented the con-

cept of community policing within
their departments.' By now, these

police executives realize that com-
munity policing is a philosophy and
an organizational strategy, not
merely a new program. Accord-
ingly, employees of community po-

licing departments understand that
they need to solve existing problems
in an innovative way—they must
involve citizens in the process of
policing themselves.?

Many write about large- and
medium-sized police departments
that return the police to the commu-
nities they serve by forming partner-
ships with the citizens. However,
according to the International Asso-
ciation of Chiefs of Police (IACP),
79 percent of police agencies in the
United States employ 25 or fewer
officers, and 60 percent of that num-
ber employ fewer than 10 sworn
officers.” Even so, small-sized de-
partments that implement a commu-
nity policing philosophy generate
little discussion.

Some suggest that most depart-
ments with fewer than 25-30 offi-
cers already subscribe, by virtue of
their environment, to “community
policing.” This is probably true to
some extent, since police officers in
small towns tend to know most of
the community’s residents. How-
ever, small town policing and com-
munity policing are not necessarily
the same, and small agencies need to
consider the benefits that can be
realized from a change in philoso-
phy toward a new partnership with
the community.

This article discusses the com-
munity policing philosophy and
how it might impact on small de-
partments, police administrators,
and communities, as well as what
internal changes need to occur
when departments implement the
concept. Finally, it includes a
“critical issues” checklist that
police administrators should care-
fully consider before making a
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public move toward community
policing.

CHANGE CONSIDERATIONS
Community policing depart-
ments are more receptive to innova-
tion than traditional departments
with autocratic structures, which do
not lend themselves to this type of
concept. Therefore, departments in-
terested in community policing
must first consider changes to re-
shape their internal organizations.
To begin, department officials
should examine their approaches
to internal problem solving. This
sometimes necessitates that ad-
ministrators make some difficult,
and perhaps risky, decisions to
change the way things have always
been done. Because traditional or-
ganizations oftentimes do not en-
courage collaborative thinking be-
tween management and personnel,
resentment and dissension may
build. In community policing, the
partnership between management

and employees begins within the
organization.

This does not mean that com-
mand and control cannot exist.
Many situations occurring within a
department obviously need to be
handled according to procedures
that require tight controls. It does
mean that departmentwide input
and problem solving can impact on
day-to-day police work.

However, not all aspects of the
organization must change. The Su-
perintendent of Police in Edmonton,
Alberta, Canada, suggests a “bu-
reaucratic garage sale”:

“...the conventional police

organization is like a 50-year-

old house. When it was built,
it was new, strong, and in
vogue, but with the passage of
time...parts of it rot, and it
goes out of style. The answer,
however, is not to bulldoze it
down. What is needed is an
imaginative renovation job.
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Community policing
produces a new vitality
and deeper fulfillment

in law enforcement’s

relationship with the

Chief Cox heads the Powell, Wyoming, Police Depan‘ment.

public....
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“Gut the rotted and anachro-

nistic parts from the old and
begin building from that solid
base so that you end with a
house that is once again
strong, contemporary, and
retains that of the old which
complements the new.”™
With this in mind, police adminis-
trators can begin the process of in-
corporating community policing
into their departments.

CONCRETE CHANGES

The community policing phi-
losophy requires that officials make
certain concrete changes within the
organization. These changes pro-
vide for a smooth transition to the
community policing concept.

Redefine the Department’s Role

To begin, department officials
must redefine the role of the police
in their communities. In some cases,
this may be the first time adminis-
trators give specific thought to the
role of the department within their
communities. It is important,
though, that community policing
departments work as partners with
the citizens they serve to solve prob-
lems that relate to the quality of life,
as opposed to simply enforcing the
law.

Train Officers

Once officials define the role of
the department in the community,
they must train all officers on the
principles and philosophy of com-
munity policing. Here again, small
departments have an advantage in
that administrators can take a hands-
on approach to the training in an




atmosphere more conducive to good
communication and understanding.

Evaluate Employees Differently

Officials must evaluate com-
munity policing officers differently
than those who work in more tradi-
tional police environments. For ex-
ample, in addition to productivity,
the evaluation should include credit
for creativity. The officers should
show a firm commitment to solve
problems in innovative ways. Offi-
cials, on the other hand, should
make all officers aware of how they
rate certain elements of their jobs,
and they need to meet with officers
on aregular basis to discuss whether
the officers need to improve in any
particular areas.

The Powell Police Department
uses an employee evaluation form
that rates over 35 factors indicative
of character and commitment, such
as the officers’ perseverance and
patience and their relationships with
both coworkers and the public.
While virtually any officer can pro-
duce in terms of numbers, the evalu-
ation system also takes into account
the humanistic side of the em-
ployee, which more significantly
affects the relationship between the
department and the public.

Assign Specific Patrol Areas

In order to give street officers
some sense of personal responsibil-
ity, officials should assign them to a
particular beat. Officials should
strategically divide these areas so as
to preserve the unique identity of
individual neighborhoods. They
should also avoid mixing different
types of neighborhoods together in
the same area of responsibility.

Assigning beats may pose a spe-
cial challenge to small departments
that are generally fortunate just to
have enough officers to provide nec-
essary services and to handle calls.
As a possible solution to this prob-
lem, small departments should at-
tempt to identify areas where the
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...community
policing
departments work
as partners with the
citizens they
%9

serve....
responsible officers could make per-
sonal contacts to identify specific
problems and possible solutions,
even though they must also answer
calls for service throughout a larger
area.

This method of policing devel-
ops a sense of ownership of particu-
lar geographic areas, and it allows
the officers to look seriously at the
problems that occur in “their” areas.
It also allows small departments of
one or two officers to work more
closely with the community to solve
problems.

Prioritize Calls

Small departments, like their
large counterparts, may have to
evaluate and prioritize the calls that
require a police response and ease
the community into assuming more
of the responsibility for resolving
problems. For example, minor acci-

dents that occur on private property
might require that the drivers go to
the police station to file a report,
thereby freeing up officer time that
could be better spent working in
assigned areas. Small departments
benefit greatly from this system of
prioritizing calls, since they have
fewer officers to respond to calls.

Tailor Police Work to
Community Needs

Community policing requires
that departments tailor their police
work to the particular needs of the
community. Therefore, officials
should assess the needs of the de-
partment in relation to the needs of
the community.

In order to do this successfully,
officials must seek legitimate citi-
zen input. Line officers should work
with citizens and merchants in both
neighborhoods and business dis-
tricts to build and revitalize working
relationships, and administrators
should make contact with commu-
nity leaders. In this way, administra-
tors can parallel the more accessible
police/neighbor relationship with a
more visible role as community
leaders.

CRITICAL ISSUES
CHECKLIST

In addition to the concrete
changes administrators should
make, there are other possible ways
to enhance the success of commu-
nity policing. This “critical issues”
checklist falls within the purview of
how administrators of small depart-
ments, prior to making a public
move, should approach incorporat-
ing the change to a new philosophy
of policing.
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Ensure Strong Administrative
Leadership

Administrators must lead the
change toward community policing.
Subordinates must see that leaders
willingly take risks for the good of
the whole.

Department administrators
must also use their positions of lead-
ership to promote new relationships
with the communities they serve.
However, police administrators
must set the agenda for change.
They must oversee the building of
relationships with the public with-
out allowing it to take over the rela-
tionship.” As time passes, change
will be necessary, and police ad-
ministrators who are inflexible will
suffer.

Make a Gradual Change

Administrators can quickly in-
stitute even complex programs.
However, the change to a new phi-
losophy of policing requires more
time. It takes time for department
personnel to view the community as
a partner and to develop ways to act
out that partnership.

One way administrators can
move gradually toward a commu-
nity policing policy is to first insti-
tute problem-oriented policing.
“Essentially, problem-oriented po-
licing (POP) asks officers to think
independently to look for underly-
ing dynamics behind a series of inci-
dents, rather than focus on the indi-
vidual occurrences as isolated
events.”® POP does not require the
depth of police/community partner-
ship or substantive structural
changes in the department to func-
tion effectively. This gives adminis-
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trators a chance to ease the depart-
ment into the community policing
philosophy.

Draft a Clear Mission Statement

All community policing depart-
ments should adopt a clear mission
statement that reflects the de-
partment’s commitment to forming
a partnership with the community.
This mission statement sends the
message to officers that the depart-
ment is serious in its community
policing effort.

The success of community po-
licing depends greatly on the accept-
ance of the mission statement by the
entire organization. Front-line of-
ficers who see the positive results of
the program may adapt easily to the
philosophy. However, some of
these officers, particularly veteran

Administrators
must lead the
change toward
community
b

policing.
officers, may believe that commu-
nity policing and social work are
much the same.

In addition, community polic-
ing requires changes in long-estab-
lished habits and generally requires
a more emotional and cognitive
commitment by officers to work
with the community, rather than on
the community. When a problem of
acceptance exists, management
should involve the officers in the
change process. They should have

decisionmaking power and the free-
dom to learn from their mistakes.
They should also receive credit for
good work and creativity, as well as
constant encouragement.

Assess the Community’s Needs

Administrators should assess
the needs of the communities they
serve so that they can efficiently
plan the thrust of their particular
community policing strategies. One
method of doing this involves the
use of a community analysis
worksheet that is available through
the Behavioral Science Services
Unit of the FBI Academy in
Quantico, Virginia. This worksheet
tracks general demographic, socio-
economic, and institutional charac-
teristics of a community. It also
helps administrators to examine
crime-related social conditions.

CONCLUSION

Dr. Robert Trojanowicz refers
to community policing as the “ideo-
logical public-police relationship of
the future.”” Whether this philoso-
phy dominates tomorrow’s police
work is not entirely predictable, but
it is hard to envision either the po-
lice or the community not wishing
to put the positive aspects of com-
munity policing to work.

Community policing produces
anew vitality and deeper fulfillment
in law enforcement’s relationship
with the public, emphasizing a part-
nership between the two. In addi-
tion, it eliminates law enforce-
ment’s adversarial relationships
with law-abiding citizens.

However, administrators who
look at community policing merely




as a handy program to increase their
popularity with the public are not
looking at the risks or the long-term
commitment necessary to make
community policing work. The
positive feedback and improved
public relations that result from the
program should not be priority
goals—partnerships and problem
solving are the major priorities.
Community policing offers a
concept that emphasizes the police
as part of the community. Com-
munity policing departments re-

spond positively to the needs of

the communities they serve, and

they help to restore the quality of

life. Yet, they do not surrender the
responsibility of criminal detection
and apprehension. It is a winning
combination. 4

Endnotes

! Joseph Harpold, lecture on community
policing, 166th Session of the FBI National
Academy, Quantico, Virginia, 1991. (Commu-
nity policing is a partnership between police and
law-abiding citizens to create permanent
solutions to problems and thereby enhance the
quality of life in the community.)

* Robert Trojanowicz and Bonnie
Bucqueroux, Community Policing, A Contempo-
rary Perspective (Cincinnati, Ohio: Anderson
Publishing Company, 1990).

* Managing the Small Police Department
(Arlington, Virginia: International Association
of Chiefs of Police, 1990)

* Chris Braiden, “Ideas on Ownership,”
Footprints: The National Community Policing
Newsletter, Michigan State University, Spring/
Summer 1991.

3 Larry Monroe, lecture on community
policing, 166th Session of the FBI National
Academy, Quantico, Virginia, 1991.

® Supra note 2.

’ Robert Trojanowicz, lecture on community
policing, 166th Session of the FBI National
Academy, Quantico, Virginia, 1991.

/LYo T OLRONY LAt LR L

ll”“'" il"“““*‘@‘“ MW /' = s

Rewew

"
|ql|llllll||||llllllll' (L]

fm I

/' cinunm"

Power and Restraint: The Moral Dimension of
Police Work by Howard S. Cohen and Michael Feldberg,
Praeger Publishing, New York, 1991, (212)685-5300.

In testimony during the Independent Commission on
the Los Angeles Police Department (The Christopher
Commission), a UCLA psychiatrist said, “Police are now
SEC==| required to be diagnosticians, and indeed, gatekeepers with
! respect to the intoxicated, the mentally ill, the traumatized,
the emotionally distraught, the bereaved, and even those in
the grip of existential despair.” As this observation demon-
strates, modern society demands much from the police.
Citizens expect officers to be assertive in time of danger,
restrained in potentially explosive situations, fair in the
resolution of disputes, courteous to all persons, and legally
secure in their judgments.

Power and Restraint examines these high expectations
and explores their sources and rational basis. The authors
provide a compact (166 pages) and practical analysis of the
moral choices that police make. They also present a
persuasive case for establishing clear standards for police
behavior based on five criteria: Fair access, public trust,
safety and security, teamwork, and objectivity.

Within this framework, the authors set forth four
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dispute, “calling in” a favor, and dealing with a child
molester—in which to examine the standards. These cases
inspire self-reflection and may even spark animated discus-
sions among experienced officers. Most importantly,
however, they can serve as blueprints for inservice ethics
instruction.

Power and Restraint provides a welcome addition to
the relatively limited resources available for ethics training
in law enforcement. It represents a valuable contribution to
the study of police ethics and would be a thought-provok-
ing addition to any police manager’s library.

Reviewed by

Hillary M. Robinette (FBI, ret.)
Quantico Group Associates
Dumfries, Virginia
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The Role of
Internal Affairs In
Police Training

NELSON O. WEBBER, JR.

hat can police depart-

ments do to prevent in-

cidents of police mis-
conduct that could expose them to
local, or even national, media atten-
tion? Quite possibly, the answer
may be found in an agency’s inter-
nal affairs unit. Unfortunately,
many police departments view their
internal affairs units solely as ad-
ministrative enforcers of depart-
mental rules and regulations. And,
even though the unit’s primary
function is to investigate allegations
of police misconduct, many chiefs
of police fail to recognize the poten-
tially immense training value of this
function.

This article discusses internal
affairs investigations and explores
some of the opportunities that vari-
ous types of internal affairs train-
ing could provide. Because the reso-
lution of a complaint against a po-
lice department and its employees
could have a negative effect, law
enforcement agencies should exam-
ine how the results of internal affairs
investigations could help their em-
ployees to better serve the depart-
ment and citizens.

Internal Affairs Investigations

Properly conducted internal af-
fairs investigations go beyond a
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finding of right or wrong, or one
that is justified or not justified. They
also include comprehensive and on-
going reviews of the affected policy
to ensure that it conforms to con-
temporary law enforcement stand-
ards, court rulings, and current
agency needs. However, a compre-
hensive internal affairs investiga-
tion may also include a review of

the department’s training proce-
dures regarding matters under in-
vestigation. For example, officer
misconduct often results from a lack
of knowledge or a misunderstand-
ing of departmental policy and/or
procedure. Supplemental training
could reduce or possibly eliminate
further incidents among other offi-
cers in the department.




The internal affairs unit is also
an important resource to identify
trends in individual and group be-
havior and attitudes. Oftentimes, as
in a puzzle, an individual case or
part has little or no meaning. How-
ever, once several components are
viewed together, a clearer picture
appears. In this regard, internal af-
fairs units should consider conduct-
ing an annual analysis of all citizen
complaints and police use of force.
Such an analysis helps to identify
the common denominators in com-
plaints and use of force reports.

In turn, with analytical findings,
departments can identify training
needs in such areas as policy and
procedure, tactics, sensitivity/cul-
tural awareness, and supervisory re-
sponsibility. Or, department man-
agers can track positive trends, such
as changes in employee behavior
that result from training initiated
after an internal affairs review.

Internal Affairs and the
Training Process

Undoubtedly, positive police/
community relations require proper
training. As a testament to this, the
Commission on Accreditation for
Law Enforcement Agencies, Inc.
(CALEA) adopted numerous train-
ing standards as part of its compre-
hensive accreditation program. One
standard identified the importance
of departmentwide input in the de-
velopment and evaluation of train-
ing needs and concerns.!

With this in mind, law enforce-
ment departments should include
members of their internal affairs
units in the training process.
Smaller departments that do not
have separate internal affairs units

should allow those officers who
normally conduct internal affairs in-
vestigations to participate. The in-
sights these individuals offer may
help to identify future training
needs.

Recruit Training

In a model policy statement, the
Police Executive Research Forum
(PERF) suggested that police ethics
should be a major component in the
training curricula, as should an
indepth examination of the rules,
procedures, and outcomes of the
disciplinary process.”> As such, it
seems appropriate for internal af-
fairs personnel to participate in the
recruit training program.

Police departments should al-
low sufficient time for investigators
to instruct recruits as to their duties
and responsibilities, as well as to
inform them of departmental poli-
cies and procedures concerning
complaints of alleged misconduct.
At this time, investigators should

familiarize recruits with the
department’s forms and procedures
in processing disciplinary cases and
the appropriate appeal processes re-
garding adverse actions.

In addition, internal affairs in-
vestigators need to clarify the rela-
tionship between the officer and the
jurisdiction in defending civil suits.
However, training should also em-
phasize ways recruits can avoid
complaints and reduce the chance of
becoming involved in an adverse
disciplinary action. In this regard,
internal affairs investigators can
impress upon recruits the import-
ance of complete honesty when re-
porting incidents or responding to
administrative questions. Recruits
must realize that false statements
only complicate matters and may
result in harsher administrative
action.

Most new officers are very con-
scientious and strive to do a good
job. However, these same officers
must realize that at some point, they

66

to identify critical
training needs.

The work of the internal
affairs unit can be used

Lieutenant Webber is a deputy commander,
Administrative Division, Prince William County,
Virginia, Police Department.
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may become the subject of a com-
plaint. Unfortunately, the very na-
ture of law enforcement in today’s
society sets the stage for emotional
situations that could result in a com-
plaint lodged against an officer.
However, internal affairs investiga-
tors should advise recruits to remain
objective and not to become in-
volved personally or emotionally
with the case.

affairs personnel should study this
information and then disseminate it
using training bulletins. This not
only exposes employees to the latest
rulings but also keeps them abreast
of personnel issues and constitu-
tional law.

In addition, internal affairs in-
vestigators should participate in
inservice training sessions. Their
firsthand knowledge of internal

...training should...emphasize ways
recruits can avoid complaints and reduce
the chance of becoming involved in an
adverse disciplinary action.

Furthermore, internal affairs in-
vestigators must be objective, fair,
and treat people as they would like
to be treated in a similar situation.
This interaction between recruits
and internal affairs investigators
encourages increased communica-
tion and prevents mistrust and mis-
understandings.

Inservice Training

Despite the immense value of
informing recruits of the internal
affairs process, training should not
stop there. Newly enacted legisla-
tion and court actions continually
impact on a myriad of personnel
issues. To inform veteran employ-
ees of these changes, many depart-
ments subscribe to publications that
report the latest case law develop-
ments in the areas of constitutional
law and personnel procedures. Law
enforcement managers and internal
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affairs investigations and recent
court rulings could help to explain
departmental changes in policy
or procedure that affect the deliv-
ery of law enforcement services
and how personnel matters are
addressed.

Person-to-Person Training

Despite the best efforts of de-
partment managers to deal effec-
tively with complaints against
employees, problems still arise.
However, not all internal affairs in-
vestigations result in a finding of
gross wrong-doing on the part of the
law enforcement employee. Quite
often, an employee merely exercises
bad judgment or misunderstands
departmental policies or proce-
dures. These and other minor in-
fractions are addressed more appro-
priately through one-on-one
counseling or training.

This person-to-person contact,
if properly conducted, may help to
bring about a positive behavior
change on the part of the employee,
which will prevent similar situa-
tions from occurring in the future.
This type of training not only re-
solves the matter in question but
also fosters a better relationship be-
tween the employee and the internal
affairs unit.

Conclusion

An agency’s internal affairs
unit, if properly used, is an impor-
tant resource. The experience of the
internal affairs personnel in con-
ducting administrative investiga-
tions and analyzing complaints and
use-of-force cases detects indi-
vidual and departmentwide trends
that, if not corrected, could manifest
themselves as major problems in the
future. But, the value of the internal
affairs unit does not stop there. The
work of the internal affairs unit can
be used to identify critical training
needs. In this broadened role, inter-
nal affairs investigators serve as
training instructors who can help to
create better working relationships
between department employees and
the internal affairs unit.

Today, departments should not
use internal affairs units only to en-
force departmental policy and regu-
lations. With proper planning, these
units can play a positive role in ef-
fective law enforcement training. 4

Endnotes
! The Commission on Accreditation for Law
Enforcement Agencies, Inc. Standards for Law
Enforcement Agencies, Fairfax, Virginia, 1989.
> The U.S. Department of Justice, Principles
of Good Policing: Avoiding Violence Between
Police and Citizens, Washington, DC, 1987.




Research Forum

By Anthony J. Pinizzotto, Ph.D.
and Edward F. Davis, M.A.
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Cop Killers and Their Victims

L 2]

E ach year, a number of law
enforcement officers lose
their lives during the performance
of their duties. Since 1945, the
FBI's Uniform Crime Reporting
(UCR) Program has gathered data
on officers feloniously killed in the
line of duty and has released the
information in its annual publica-
tion, Law Enforcement Olfficers
Killed and Assaulted. But, the
detailed data did not answer one
very important question, “Why?”

Recognizing the limitations of
its data on officers killed, UCR ini-
tiated a research project to conduct
an indepth analysis of the incidents
that resulted in law enforcement of-
ficers’ deaths. The report on this
project, Killed in the Line of Duty,
presents extensive information on
the victim officers, the offenders,
and the incidents that brought the
victim officer and the offender to-
gether in what has been termed a
“deadly mix.”!

THE STUDY

UCR staff members conducted
the study over roughly a 3-year
period, during which time they
examined 51 distinct cases. These
incidents, which resulted in the
deaths of 54 law enforcement
officers and involved 50 offenders,
were selected using criteria based
on data of all officers feloniously
killed between 1975 and 1985.
This ensured that the information
concerning the killings was still
relevant to current law enforce-
ment practices.

Researchers retrieved pertinent
information from law enforcement
and correctional records. They also
conducted interviews of the victim
officers’ peers and supervisors, as
well as the investigators originally
assigned to the homicides and
other officers who had knowledge
of the events. As a final measure,
the offenders themselves were
interviewed after UCR investiga-

tors collected and reviewed all of
the relevant materials.?

RESULTS

An incident that results in the
death of a law enforcement officer
involves several factors—two or
more individuals (offender and
victim officer), their life experi-
ences and perceptions, and the
circumstances (situations) that
brought them together. The study
investigated these factors individu-
ally and integratively, drawing on
the psychology of the offender, the
behavior of the law enforcement
officer, and the circumstances that
lead to the loss of life.

Offender

A demographic description of
the offenders shows that they are
predominately male, young
(average age 26), white, single,
and high school educated. The
findings of this study suggest that
there is no single profile of a
person who kills a law enforce-
ment officer. Furthermore, the
overall social backgrounds of the
offenders generally reflect average
socioeconomic status but consider-
able verbal and physical abuse
during childhood.

A majority of offenders in this
study were identified as having
some personality disorder. The
antisocial and dependent personal-
ity types were the most frequently
diagnosed personality disorders.*

While a very small number of
offenders had no previous criminal
record, including a history of drugs
or weapons offenses, researchers
found larceny, burglary, or robbery
to be prevalent in the majority of
the offenders’ self-reported
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Offenders:
A Demographic Description

Average Height.........
Average Weight........
Marital Status............

EauCation:: < e

Source: FBI Study

criminal histories. In addition,
nearly one-half of the offenders
stated that they murdered or
attempted to murder someone prior
to killing the officer. Approxi-
mately 20 percent stated that they
assaulted an officer or resisted
arrest prior to the incident in which
they killed an officer.

The study also revealed other
outside factors. In particular, 74
percent of those interviewed
reported that they regularly carried
a handgun and that they started
carrying a handgun at age 18. Of
the 54 law enforcement officers
killed, 72 percent were victims of
handgun wounds.

Another factor involved drug
and/or alcohol use. Over three-
quarters of the killers stated that
they were engaged in drug or
alcohol activity at the time of the
killings.

Interviewers also asked the
offenders what, in their opinion,
could have prevented the officers’
deaths. Almost 50 percent of the
killers admitted that there was
nothing the victims could have

10 / FBI Law Enforcement Bulletin

96% male; 4% female

26 years

60% white; 40% nonwhite
5 feet 9 inches

176 pounds

12% married; 54% single;
2% separated; 32% divorced
34% no diploma;

60% high school diploma;
4% some college;

2% college degree

done to prevent their deaths after
the initial confrontation. Nearly 10
percent of the offenders believed
that the officers could have acted
more “professionally,” while in
three cases, the offenders stated
that the deaths would not have
occurred if the victims had identi-
fied themselves as law enforce-
ment officers.

The offenders never offered
race as a contributing factor in the
deaths, although 15 of the 51
incidents were cross-racial.
However, seven offenders, all
males who killed male officers,
stated that they would not have
murdered had the officer been
female.

Victim Officer

In the cases examined, the
victim officers worked in local,
State, and Federal agencies. The
demographic attributes of the
victim officers in this study
include young (average age 34),
predominantly male, white,
married, and high school
educated.

While the demographic
description of the victim officers is
similar to the offenders’ demo-
graphic description, there are also
obvious differences. The victims
were, on the average, 8 years
older, more educated with higher
percentages having completed both
high school and college, and more
likely to be married.

The study victims averaged 8
years of law enforcement service,
and none had less than 1 year of
experience. Eight of 10 officers
were assigned to vehicle patrol at
the time of their deaths, and 70
percent were assigned to single-
officer vehicles. Slightly over 80
percent of the victims were in
uniform when they were killed.

Researchers also examined the
general behavioral descriptions of
the victims. Since the original
purpose of the study was not to
analyze the victims’ personalities,
no systematic approach to develop
a victim behavioral profile was
made.

However, early in the study, it
became apparent that the officers’
peers and supervisors used similar
behavioral characteristics to
describe the victims. The most
salient behavioral descriptors
characterizing these officers
appeared to be their good-natured
demeanor and conservative use of
physical force, as compared to
other law enforcement officers in
similar situations. They were also
perceived as being well-liked by
the community and the depart-
ment, friendly to everyone, “laid
back,” and “easy going.”

Work performance also arose
as another factor to consider
during the survey. Some evidence




from this study indicates that an
officer’s receiving a decrease in
performance rating may be one of
several early signs of the potential
for a law enforcement killing.

Ten victims, who received
successful or better than successful
ratings over several years, received
lower assessments just prior to
their deaths. Researchers could not
determine the specific areas of the
officers’ performance that resulted
in the lower ratings. Some depart-
ments were reluctant to release
information from personnel files,
while others commented verbally
on the contents of personnel
records. In one case, however, the
reviewing official mentioned that
the slain officer declined in two
areas of the evaluation—failure to
maintain the department’s weight
guidelines and failure to wear a
department-issued protective vest.*

Situations

This study revealed that a
preponderance of law enforcement
officers’ deaths occurs in the
South, although researchers could
not determine an adequate expla-
nation for this phenomenon.
However, researchers found that
the type of assignment, the circum-
stances at the scene of the encoun-
ter, the weapons used, and the
environment in which these events
occurred all played a role in the
final outcome.

Analysis of the information
indicates that the officers were
most often slain during arrest/
crime-in-progress situations; on
streets, highways, or in parking
lots; at the same location where the
encounter took place; and within 5
miles of the offender’s residence.

In addition, the fewest officers
were killed between 6:01 a.m. and
12:00 p.m. when only 15 percent
of the incidents occurred. Approxi-
mately 30 percent of the deaths
occurred during each of the other
three 6-hour time periods (12:01
a.m. to 6:00 a.m., 12:01 p.m. to
6:00 p.m., and 6:01 p.m. to 12:00
a.m.).

“The study offers the
law enforcement
community
information that can
assist individual
agencies in
addressing survival
training needs.”

Integrative Perspective

Using the integrative approach
to examine each of these cases, the
study identified several specific
areas where law enforcement
training and procedures may have
played a role in the eventual
outcome of the incident. From this
integrative approach, two major
categories of procedural and
training issues emerged—approach
to vehicles and suspects and
control of persons and/or situa-
tions—which may have had a role
in the eventual outcome of the
incidents.

Approach to vehicles and
suspects takes into account, among
other issues, off-duty performance,
facing a drawn gun, and traffic
stops. Control of persons and/or
situations includes, among other
issues, weapon retention, use of
protective body armor, thorough

searches, handcuff use, and team
concept.

Officers’ improper approaches
and lack of control of both situa-
tions and individuals were found
to be likely contributors to the
killings. Some of the killers appear
to have evaluated a series of
actions or inactions of the officer
before considering an assault.

CONCLUSION

The study offers the law
enforcement community informa-
tion that can assist individual
agencies in addressing survival
training needs. Hopefully, the
information gleaned can be used to
assist officers in protecting them-
selves as they battle the criminal
elements who show no respect for
the law. ¢

Endnotes

! Killed in the Line of Duty, September 1992,
published by the Uniform Crime Reporting
Program, Criminal Justice Information Services
Division, Federal Bureau of Investigation,
Washington, DC. Those interested in obtaining
the published report should write to the FBI's
Uniform Crime Reporting Program, Washing-
ton, DC 20535.

*To accommodate offender interviews,
researchers limited the incidents selected for the
study to those whose offenders had exhausted
all appeal processes.

i A chapter in the published report presents
several psychological approaches to questioning
and interrogating the antisocial and dependent
personality types.

*UCR Program staff members are currently
conducting another study to examine cases in
which law enforcement officers survived
serious assaults that involved a firearm or
cutting instrument.

Dr. Pinizzotto and Mr. Davis are assigned to
the Uniform Crime Reporting Program,
Criminal Justice Information Services
Division, Federal Bureau of Investigation,
Washington, DC.
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Victim/Witness

Programs
Questions and Answers

ALBERT R. ROBERTS, D.S.W.

By

uring the past several de-
cades, there has been a
growing awareness among
police administrators and prosecu-
tors alike of the alarming prevalence

of violent crimes and the rights of

crime victims—and for good rea-
son. Each year, criminals kill more
than 21,000 victims and seriously
injure more than 800,000 others. In
addition, the National Crime Survey
(NCS) reported that in 1989, a total
of 135,410 attempted or actual rapes

occurred." In that same year, the
NCS estimated that over 4.6 million
assaults occurred, costing victims
approximately $1.5 billion. This in-
cludes losses from medical ex-
penses, lost wages, cash losses, and
property theft and damage.’ This
figure, however, does not take into
consideration the costs incurred by
the criminal justice system.

In the aftermath of violent
crime, victims must often cope with
physical pain, psychological

trauma, financial loss, and court
proceedings that all too frequently
seem impersonal and confusing. In-
deed, many victims and witnesses
have their first contact with the
criminal justice system as a result of
being victimized or witnessing
crimes.

However, during the past 2 de-
cades, a growing number of coun-
ties and cities developed victim/
witness assistance programs, rape
crisis centers, and specialized do-
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mestic violence programs to reduce ‘ ‘ :y: .

the impact that crime has upon the ....VI tim/witness
lives of victims and witnesses. This assistance pro_grams
article briefly traces the evolution of encourage witness
these services and answers some cooperaﬁon in the
fundamental questions about vic- fl[,ng of criminal
tim/witness programs. charges, as well as in

Background

In the past 20 years, there has
been a fundamental shift in the pro-
grams offered by the criminal jus-
tice system. During the 1950s and
1960s, the system clearly empha-
sized offender rehabilitation, giving
little attention to the suffering of
crime victims. However, by the
mid-1970s, when jurisdictions initi-
ated the first victim/witness assist-
ance projects, the pendulum shifted
gradually toward providing fewer
rehabilitation services to convicted
felons and more services to innocent
crime victims and witnesses.

This shift in focus changed how
the criminal justice system treated
crime victims, from their initial con-
tact with law enforcement officers
to testifying in court. Historically,
many crime victims were victim-
ized twice: First, during the actual
crime, and then, again, when insen-
sitive police and court personnel ig-
nored their calls for help or sub-
jected them to harsh and repeated
questioning.

However, the victims’ move-
ment did much to change this situa-
tion. In 1974, criminal justice pro-
fessionals began to recognize that
insensitive, curt, and apathetic treat-
ment of victims and witnesses
caused criminal prosecutions to fail
because of “witness noncoopera-
tion.” This eventually led to Federal
funding, through the Law Enforce-
ment Assistance Administration
(LEAA), of 10 prosecutor-based

witness assistance programs. By
1975, administrators across the
country developed four other types
of victim assistance programs: A
nonprofit victim service agency in
New York City; a county office-
based victim/witness program in
Palm Beach County, Florida; a vic-
tim assistance program sponsored
and staffed by the Fresno County,
California, Probation Department;
and a police-based crisis interven-
tion program at both the Indianapo-
lis, Indiana, and the Rochester, New
York, Police Departments.

With the demise of LEAA in the
early 1980s, Federal grants to vic-
tim/witness assistance programs de-
clined. Existing programs tried to
recover from the loss of LEAA
funding by requesting county or city
revenue funding. At first, some lo-
cal government sources were reluc-
tant to allocate sufficient funds.
However, between 1981 and 1985,
because of persistent and successful
lobbying by victim/witness groups,
28 States enacted legislation to fund
both established and new programs.

Often, State legislatures raise
the funds for these programs and
services by earmarking a percentage

testifying in court.

22

Dr. Roberts is a professor and the director of the
Administration of Justice Program at Rutgers
University, New Brunswick, New Jersey.

of penalty assessments and/or fines
levied on criminal offenders. Nine-
teen States fund victim services
through penalty assessments and
fines, while the remaining nine
fund victim services through gen-
eral State revenues.

Even with the increased atten-
tion given to victim/witness con-
cerns, many criminal justice profes-
sionals still do not fully appreciate
the wide range of issues involved.
The following answers to some
common questions concerning as-
sistance programs should help to
foster a better understanding.

What is a victim/witness
assistance program?

Usually housed in a local
county prosecutor’s office, victim/
witness assistance programs en-
courage witness cooperation in the
filing of criminal charges, as well as
in testifying in court. In general,
these programs include a witness
notification and case monitoring
system in which staff members keep
witnesses advised of indictments,
continuances, postponements, spe-
cific trial and hearing dates, negoti-
ated pleas, and trial outcomes.
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Many of these pro-
grams provide secure and
comfortable reception ar-
eas for witnesses waiting
to testify in court, trans-
portation services, and a
court escort who accom-
panies witnesses to court
and remains with them to
explain and interpret the
court proceedings. Typi-
cally, these programs also prepare
and distribute court orientation
pamphlets about the adjudication
process.

What are the primary objectives
of victim/witness assistance
programs?

These programs help victims to
overcome the emotional anxiety and
trauma associated with testifying in
court, while encouraging witness
cooperation in the prosecution of
criminal cases. Staff members in
these programs:

» Explain to victims and wit-
nesses that their cooperation is
essential to crime control
efforts and successful criminal
prosecution

¢ Inform victims and witnesses
of their rights to receive
dignified and compassionate
treatment from criminal justice
professionals

* Furnish information to wit-
nesses on the court process,
the scheduling of the case, the
trial, and the final disposition

* Provide orientation to court
proceedings and tips on how
best to accurately recall the
crime scene and testify.
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How are victim/witness
assistance programs funded?

Beginning in the mid-1970s,
the first victim/witness assistance
programs in large metropolitan ar-
eas received 90 percent of their
funds from the LEAA and the re-
maining 10 percent of their funds
from county prosecutors’ budgets.
With the passage of the Victims of
Crime Act of 1984 (VOCA), the
three major sources of funding for
the period 1985-1990 became Fed-
eral grants, State criminal penalty
assessments/fines, and county gen-
eral revenue grants.

Today, many programs have
more than one source of funding.
The most significant funding for
victim assistance and victim com-
pensation has been awarded to the
States through the U.S. Department
of Justice’s Office for Victims of
Crime. Since 1984, over $620 mil-
lion has been allocated from various
sources to aid crime victims. During
fiscal year 1985, these sources allo-
cated $68.3 million to aid victims of
State and Federal offenses. The an-
nual amount increased to $93 mil-
lion in 1988, $144 million in 1990,
and $150 million in 1991. These
Federal funds came from fines and
offender penalty assessments on
convicted Federal criminals.

What is a victim service
or crisis intervention
program?

Victim service and
crisis intervention pro-
grams are not as common
as witness assistance pro-
grams. Often housed in a
police department, sher-
iff’s office, hospital, or
nonprofit social service
agency, these programs generally
attempt to intervene immediately
after victimization. They provide a
comprehensive range of services for
crime victims, including respond-
ing to the crime scene; crisis coun-
seling; emergency money; transpor-
tation to court, the local battered
women’s shelter, the hospital, or the
victim assistance program office;
assistance in replacing lost docu-
ments or in completing victim com-
pensation applications; and referrals
to community mental health centers
and social service agencies for ex-
tended counseling.

What types of individuals are
served by victim service and
crisis intervention programs?

Typically, these programs pro-
vide services to all victims of vio-
lent and property-related crimes.
Certain types of victims have spe-
cial needs, and as a result, many of
these victim-oriented programs
have also begun to provide outreach
services to particularly vulnerable
crime victims, such as the elderly,
minorities, battered women, and
sexually assaulted children.

For example, elderly crime vic-
tims often have no bank accounts (or
limited savings) from which they
can withdraw funds in an emer-

-
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gency. Unless they receive emer-
gency funds or food vouchers from a
local victim assistance program,
they often have to wait for their next
social security or pension checks. In
addition, physical conditions asso-
ciated with aging, such as
osteoporosis, can mean that elderly
victims who receive even slight in-
juries more likely will require hos-
pital care.’

Cultural mores make Hispanic
and Asian women especially reluc-
tant to report domestic violence and
sexual assault offenses or to ask for
victim assistance, because reporting
male offenders breaches long-held
cultural standards.* These female
victims also seem to have a more
intense fear of retaliation than other
victims. A study of 102 battered
women in New Jersey, for example,
found that the overwhelming major-
ity of Hispanic batterers used knives
on their victims. Many of these men
slashed their victims’ face and
threatened to kill them if they were
not totally obedient.”

Battered women who do file
charges against their abusers fre-
quently require crisis intervention
and emergency shelter. These crime
victims often turn to local city or
county law enforcement agencies
when confronted with the life-
threatening danger posed by domes-
tic violence. In fact, police-based
crisis intervention units report that
battered women make up a large
number of their crisis callers.

Generally, a crisis team (ideally
working in pairs) responds to the
crime scene and provides crisis
counseling, transportation to and
from medical centers and shelters,
and referrals to mental health and

social service agencies. The increas-
ing plight of battered women in
American society is evidenced by
the dramatic growth in these emer-
gency shelters—from 7 in 1974 to
over 1,200 by 1990.

How are victim service and crisis
intervention programs funded?

In contrast to the prosecutor-
based witness assistance programs,
victim-oriented programs receive
almost all of their funding from
State and county general revenue
grants. Only a small number of these
programs receive Federal funding,
and these programs usually focus on
providing rape crisis services and
domestic violence intervention. The
bulk of funding for victim service
programs comes from local mayors’
offices, city councils, police depart-
ments, county sheriffs’ offices, or
the board of trustees of area medical
centers.

66
The victims’
movement has grown
remarkably during the
past 20 years.
29

What types of staff are employed
by victim/witness assistance
units?

Prosecutor-based programs em-
ploy victim/witness assistance spe-
cialists. These individuals usually
possess a degree in criminal justice,
criminology, sociology, counsel-
ing, or jurisprudence. In general,
these programs or units operate with
arelatively small staff of four to five

individuals. A typical staff includes
a deputy prosecutor or chief victim/
witness assistance specialist, a sec-
retary, a data entry clerk or recep-
tionist, and two victim/witness as-
sistance specialists or advocates.

What types of staff are employed
by victim service programs?

The staff of victim service pro-
grams view themselves as victim
advocates who work to alleviate the
stress and trauma related to victim-
ization. Staff members are often
professional social workers or coun-
selors with degrees in social work,
counseling, psychology, or guid-
ance and counseling. Though civil-
ians, they generally work closely
with police officers and deputy
sheriffs.

These victim advocates/crisis
intervenors also conduct training
sessions at county police academies
on victims’ rights, as well as roll call
briefings related to victim assist-
ance and domestic violence inter-
vention. Often, they receive notifi-
cation of a traumatized victim via
the police radio.

Victim service workers usually
provide direct services to victims,
such as crisis intervention at the
crime scene, making home and hos-
pital visits, and placing outreach
calls on criminal case status. They
also compile information on filing
victim compensation applications,
assist victims with property release,
provide community education, and
serve as a liaison between the victim
and social service agencies.

Conclusion
The victims’ movement has
grown remarkably during the past
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20 years. In fact, the evolution of
victim/witness assistance programs
in communities across the country is
gradually becoming institutional-
ized into a network of established
city and county human service
agencies.

The programs discussed in this
article document the concern and
commitment of the many leaders
who have developed these programs
for crime victims and witnesses
during the past 2 decades. Despite
negative publicity in the news me-
dia about the apathy existing in
many bureaucracies, concerned
prosecutors, police administrators,
advocacy coalitions, and crisis in-
tervention specialists demonstrate
a dedication to addressing the spe-
cial needs of crime victims and
witnesses. 4

Endnotes

! Caroline Wolf Harlow, Female Victims of
Violent Crime, Bureau of Justice Statistics, U.S.
Department of Justice, Washington, DC, 1991.

? Bureau of Justice Statistics, Violent Crime
in the United States, U.S. Department of Justice,
Washington, D.C., 1991; Criminal Victimization
in the United States, 1989: A National Crime
Survey Report, U.S. Department of Justice,
Washington, DC, June 1991.
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Case Study

Conviction Through Enhanced
Fingerprint Identification

n March 1990, an unknown

assailant sexually molested
and fatally stabbed a young
woman. At the crime scene, an
investigator discovered few leads.
The only evidence was a pillow-
case, found adjacent to the
victim’s body, that exhibited
several bloodstains. One stain
showed some faint fingerprint
ridge detail, barely visible even to
the trained eye.

Preliminary Investigation

An investigator took the
pillowcase to the department’s
forensic unit for bloodstain pattern
analysis. Technicians photo-
graphed and studied the stains,
slowly extracting information.
They discovered two things. First,
they confirmed that several stains
were consistent with blood transfer
from a knife blade, although no
knife was found at the crime scene.
Second, and more importantly,
analysts determined that the
fingerprint presented enough ridge
detail to conduct a more extensive
investigation.

Analysts then sent the evi-
dence to another forensic study
center where scientists treated the
fingerprint with DFO, a relatively
new chemical (similar to Ninhy-
drin) that becomes fluorescent
when exposed to a light source.
Once processed, the DFO provided
an improved ridge detail photo.
However, the ridge detail still
remained blurred, displaying poor
general continuity and visible

fabric weave in the background.
All traditional photographic
techniques failed to erase the
distortion. Analysts subse-
quently concluded that the latent
was unidentifiable.

Image Enhancement

A short time later, investiga-
tors assigned to the case wit-
nessed a demonstration of
fingerprint image enhancement
at a forensic conference. Faced
with a dead-end murder investi-
gation, they decided to try the
technique on the unidentifiable
pillowcase fingerprint from the
crime scene.

Investigators took the best
DFO photograph and shipped it
to a facility with the capability
to perform image enhancement.
Throughout the enhancement
process, the accuracy of the print
was documented through photo-
graphic records of each stage.
Within 4 hours, the enhancement
yielded an identifiable print.

Supporting Evidence

In the interim, the lead case
investigator developed several
likely suspects. The primary
suspect (the victim’s next door
neighbor) surfaced early in the
investigation. However, the
prints on record from a previous
arrest did not contain sufficient
ridge detail for comparison.

The investigator then
concentrated on the serology
report, which noted that examin-




ers recovered seminal fluid from
the victim during the postmortem
examination. This preliminary
serological report proved the
seminal fluid matched that of the
prime suspect, placing him in less
than 5% of the general
population. Encouraged by

processing then offered supporting
testimony to the court.

Ultimately, the court ruled the
enhanced print admissible, stating
that the process did not alter
the actual pattern of the

this breakthrough, examiners
initiated the lengthy process
of DNA analysis.

Using the serology report
as probable cause for arrest,
the investigators arrested the
suspect and obtained a set of

inked prints. After weeks of
evaluation, comparison, and
verification, the examiners
achieved a positive
identification com-
parison of the bloody
pillow print with the
left thumb of the
suspect. Less than a
week later, investigators
received the DNA results,

which further incriminated the
suspect by matching his DNA
code with that found in the stain
on the pillowcase. This, in effect,
placed the suspect as only 1 in 30
million people in the population
with this particular DNA code.

Court Proceedings

During the suppression
hearing, defense attorneys
launched an attack on what they
believed to be the most potentially
vulnerable piece of evidence, the
scientific acceptance of fingerprint
image processing. To counter, an
analyst took the court step by step
through the entire procedure using
a full complement of image
enhancement equipment. An
expert in the field of image

print; it only made it more visible.
The evidence passed the test,
resulting in the first documented
case where image enhancement
technology withstood the chal-
lenges of a Frye hearing.'

Trial Results

One last piece of evidence
emerged during final trial prepara-
tion. Maintenance men working in
the defendant’s vacant apartment
discovered a military survival
knife hidden in a pipe chase.
Serological examination revealed
traces of human blood, but no
typing was possible. However, the
shape and size of the sawtooth
blade matched several of the blood
stains on the pillowcase. Police
personnel prepared a large trans-

parent overlay for courtroom
display to illustrate how the knife
and the stain conformed to a single
image.
Faced with overwhelming
physical evidence, such as
the image enhanced
fingerprint match, the
DNA test results, the
match between the body
fluid found on the victim’s
body and that of the
suspect, and the knife found
in the suspect’s apartment,
defense attorneys entered
four guilty pleas, one of
which was for capital
murder. On June 18, 1991,
the court sentenced the
accused to four life
sentences for murder and
related offenses.’

Conclusion

Five years ago, a suspect

committing these types of
crimes would most likely go free,
due to a lack of substantial foren-
sic evidence. However, through
persistence and by applying such
modern technologies as finger-
print image enhancement, today’s
police investigators can use
evidence invisible to their
predecessors. %

Endnotes

! Frye v. United States, 293F. 1013,1014
(D.€. Cir. 1923).

2 Commonwealth of Virginia v. Knight, CR-
90-1353-02-F.

Information for this case study
was submitted by Norman Tiller, a
latent print examiner, and Thomas
Tiller, a crime scene investigator, both
with the Henrico County Division of
Police, Richmond, Virginia.
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his article focuses on one
aspect of potential law en-
forcement liability—law-
suits that allege violations of feder-
ally protected rights as the result of
inadequate firearms training. Al-
though the principles apply to train-
ing in general, firearms training was
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chosen as the focal point for two
reasons. First, the authority of law
enforcement officers to use force in
effecting arrests or other fourth
amendment seizures of persons is a
recurring source of challenge and
litigation, and the use of firearms—
i.e., deadly force—in that context

represents the ultimate in the exer-
cise of that authority. Second, the
current trend of American law en-
forcement agencies making the tran-
sition from revolvers to semiauto-
matic pistols has generated
questions about the kind and quan-
tity of training necessary to accom-
plish that transition effectively.
Part I of this article provides a
frame of reference by briefly re-
viewing the manner in which law-
suits can be brought against govern-
ment agencies and employees and
then analyzing the Supreme Court’s
decision in City of Canton v. Har-
ris,' in which the general principles
of “failure to train” lawsuits were
established. Part II will discuss the
manner in which those general prin-
ciples apply to firearms training.

SUITS AGAINST
EMPLOYEES AND
AGENCIES

State and Local Officers

The personal liability of State
and local officers under State law
for their law enforcement actions is
determined by differing State laws
and is beyond the scope of this ar-
ticle. However, one factor that has
contributed significantly to the
growth of lawsuits against State and
local law enforcement officers over
the past 3 decades has been the ex-
panded interpretation of 42 U.S.C.
1983.

This post-Civil War statute pro-
hibits the deprivation of federally
protected rights by any “person”
acting under color of State law. The
language clearly encompasses State
and local law enforcement officers
and creates the potential for lawsuits
against them in either State or Fed-
eral court, independent of any liabil-




ity that may exist under State law.
Importantly, officers sued under
sec. 1983 may assert the defense of
qualified immunity, in addition to
any other defenses available.

Local Government Agencies

State and local governmental
entities can generally be sued in
State court for violations of State
law to the extent that sovereign im-
munity has been waived by that
State. While the 11th amendment®
to the U.S. Constitution precludes
some suits against a State for money
damages, the amendment does not
shield local government entities
(i.e., counties and municipalities)
from such suits.*

Prior to a Supreme Court deci-
sionin 1978, local government enti-
ties were generally not liable under
sec. 1983 because that statute ex-
plicitly applies to “persons”—a
term that the Supreme Court histori-
cally interpreted to mean a “natural”
person distinct from a corporate
body, such as a governmental en-
tity.” However, in Monell v. Depart-
ment of Social Services,® the Court
reversed that holding and concluded
that local government entities can
be sued under sec. 1983 when a
policy or practice of the agency
causes the constitutional violation.

Thus, while the local entity is
not “vicariously” liable for the
wrongdoing of its employees, it
may be liable for its own acts or
omissions that cause the employees
to commit constitutional violations.
Such suits are generally framed in
terms of “failure to properly train or
supervise” or “negligent hiring or
retention.” Local government enti-
ties, unlike their employees, are not
entitled to the qualified immunity
defense.’

...a ‘failure to train’
lawsuit...may be

composed of three
essential links—a

policy of inadequate

two.

Federal Agents

By its express terms, sec. 1983
applies only to those acting under
the color of State law. It has no
applicability to persons acting under
the color of Federal law, and there is
no comparable statute to impose li-
ability on those acting under the
color of Federal law.

However, as a result of the Su-
preme Court’s 1971 decision in
Bivens v. Six Unknown Named
Agents of the Federal Bureau of
Narcotics,® Federal employees can
be sued, independent of any statu-
tory authority, for alleged violations
of Federal constitutional rights.
Consequently, though the mecha-
nisms may differ, Federal, State,
and local law enforcement officers
may be sued in Federal court for
alleged deprivations of Federal con-
stitutional rights. Federal officers,
like their State and local counter-
parts, are also entitled to the defense
of qualified immunity.

Federal Agencies
There is a significant distinction
between the liability of Federal

described as a chain

constitutional violation, a

training, and a causal
connection between the
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Government agencies and local
government entities. Just as with
State governments, the Federal
Government cannot be sued without
a waiver of sovereign immunity.

The Federal Tort Claims Act
(FTCA)? constitutes the Federal
Government’s limited waiver and
permits lawsuits against the Fed-
eral Government for certain negli-
gent or other wrongful acts of its
employees.

This application of the doctrine
of respondeat superior—the em-
ployer is “vicariously” liable for the
acts of the employee—does not re-
quire the plaintiff to establish that a
constitutional violation occurred.
Nor does it require a causal connec-
tion between the act of a Federal
employee and some policy, custom,
or practice of the agency. For that
reason, it is not necessary to prove a
failure or deficiency in training to
establish the liability of the Federal
Government under the FTCA.

In light of these differences in
State and Federal liability, most
lawsuits alleging inadequate train-
ing arise from State or local law
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enforcement activities. Itis very dif-
ficult to establish personal liability
against an individual officer based
on alleged inadequacies in a training
program unless that officer is a high-
ranking official, such as a sheriff or
chief of police, with policymaking
authority. For example, personal li-
ability against an individual instruc-
tor would require proof that the al-
leged deficiency in instruction was
of constitutional dimensions'® and
that it was attributable to the instruc-
tor. Therefore, within the general
framework described above, how is
a lawsuit alleging inadequacy of a
training program most likely to
arise?

THE FAILURE TO TRAIN
LAWSUIT

In a typical scenario, someone
sues a police officer under sec. 1983
for allegedly depriving that person
of a Federal constitutional right,
e.g., use of excessive force, unrea-
sonable search, etc. Because de-
fendants with “deeper pockets™ and
less formidable defenses make more
attractive targets, the plaintiff may
name the local governmental entity
as a defendant for allegedly causing
the constitutional violation through
“inadequate training.”

In City of Canton v. Harris,"
the Supreme Court considered
whether a municipality can ever be
liable under 42 U.S.C. sec. 1983 for
constitutional violations resulting
from its failure to train municipal
employees. The Court concluded:

“...that there are limited

circumstances in which an

allegation of a “failure to train’
can be the basis for liability

under [Section] 1983.”
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But those “limited circum-
stances” are present “only where the
failure to train amounts to deliber-
ate indifference to the rights of per-
sons with whom the police come
into contact” and when the identi-
fied deficiency is “closely related to
the ultimate injury.” '* Thus, a “fail-
ure to train” lawsuit under sec. 1983
may be described as a chain com-
posed of three essential links—a
constitutional violation, a policy of
inadequate training, and a causal
connection between the two.

The First Link—A
Constitutional Violation

Before a claim against a
department’s training program can
be established, there must first be a
constitutional violation. It is not
sufficient to establish that some
harm resulted from an officer’s
improper performance of duties;
there must be a clearly defined con-
stitutional right that was allegedly
infringed.

For example, in the course of
making an arrest, an officer, un-
trained and unskilled in the use of a
firearm, may unintentionally dis-
charge the weapon, causing death or
injury. Or, he may intentionally fire

the weapon, miss the intended tar-
get, and strike an innocent person.

Obviously, harm resulted from
the officer’s actions, but it is unclear
whether either of these events would
provide the requisite constitutional
violation. The obvious allegation
would be that the officer used exces-
sive force in attempting to effect the
arrest. However, to establish that
point, either plaintiff—the intended
arrestee or the unintended by-
stander—may first have to establish
that a “seizure” occurred.

In Brower v. County of Inyo,"
the Supreme Court defined a fourth
amendment “seizure” of a person as
“an intentional acquisition of physi-
cal control...[i.e.] when there is a
governmental termination of free-
dom of movement through means
intentionally applied.”"> The em-
phasis on the intentional aspect of
both the objective and the means
suggests that an accidental or negli-
gent act by an officer may not suf-
fice to establish a constitutional
violation.

One Federal appellate court
also took this view in Landol-
Rivera v. Cruz Cosme,'® in which a
police bullet, meant for the hostage
taker, struck and wounded a hos-
tage. The hostage sued the police
officer and won a jury verdict. On
appeal, the court cited Brower and
stated:

“It is clear...that a Fourth
Amendment seizure does not
occur whenever there is a
governmentally caused termi-
nation of an individual’s
freedom of movement, nor
even whenever there is a
governmentally caused and
governmentally desired
termination of an individual’s
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freedom of movement, but

only when there is a govern-

mental termination of freedom
of movement through means
intentionally applied.”"

Neither the Supreme Court’s
relatively narrow definition of “sei-
zure” nor the lower court’s equally
narrow application in this case nec-
essarily establishes that an officer’s
ineptitude or lack of skill in using a
firearm can never result in a fourth
amendment seizure. It is possible
that an officer may terminate the
freedom of movement of the in-
tended person, and with the in-
tended instrumentality, but in an
unintended manner.

For example, an officer may
unintentionally discharge a weapon
into a person whom he only meant
to threaten with the gun. In such an
instance, there is an intentional ac-
quisition of control, through the in-
tended means, albeit not necessarily
in the intended manner. The Su-
preme Court recognized this possi-
bility in Brower:

“In determining whether the

means that terminates the

freedom of movement is the
very means intended we
cannot draw too fine a line, or
we will be driven to saying
that one is not seized who has
been stopped by the accidental
discharge of a gun with which
he was meant only to be
bludgeoned, or by a bullet in
the heart that was meant only
for the leg. We think it enough
for a seizure that a person be
stopped by the very instrumen-
tality set in motion or put in
place in order o achieve that
result.”'®

This illustrates how a fourth
amendment seizure may occur of an
intended person through the in-
tended means, but not necessarily in
the intended manner. But, it is ques-
tionable whether the unintentional
shooting of a person would ever
constitute a fourth amendment sei-
zure, unless it could be shown that

66

Unless the plaintiff
succeeds in
establishing the
threshold
constitutional violation,
no constitutional basis
exists for challenging a
department’s training

program.
s

the officer’s actions were so reck-
less under the circumstances that the
tragic consequences should have
been foreseen. In any case, a consti-
tutional right must exist before it
can be violated, and the plaintiff has
the burden of asserting and proving
the violation.

Once it has been determined
that a fourth amendment seizure did
occur, the next issue is whether it
occurred in an “unreasonable” man-
ner. The Supreme Court has de-
scribed this inquiry as “whether the
officers’ actions are ‘objectively
reasonable’ in light of the facts and
circumstances confronting them...”
and has mandated that the assess-
ment be made from the “perspective
of a reasonable officer at the scene,
rather than with the 20/20 vision of
hindsight....”"

To put it in a somewhat simpli-
fied fashion, the Constitution does
not require officers to be right—it
requires them to be reasonable. Un-
less the plaintiff succeeds in estab-
lishing the threshold constitutional
violation, no constitutional basis
exists for challenging a depart-
ment’s training program. It is not
necessarily essential that an officer
first be held liable before the claim
against the municipality can suc-
ceed, but only that a constitutional
violation must first be established.
As noted previously, even if the
plaintiff succeeds in proving that a
constitutional violation occurred, an
officer may yet escape personal li-
ability by asserting the defense of
qualified immunity.*

The Second Link—A “Policy” of
Inadequate Training

Because respondeat superior—
vicarious liability—does not apply
in sec. 1983 lawsuits, establishing
that an officer committed a constitu-
tional violation is not sufficient to
attach liability to the department. It
is necessary to establish that the
officer’s training was deficient and
that the deficiency was due to the
department’s policy or custom.

In Canton, the Court estab-
lished a relatively high standard for
plaintiffs to reach if they are to suc-
ceed against a municipality under
the “failure to train” theory of liabil-
ity. Although the Court rejected the
proposition that a plaintiff must
show that “the policy in question
[is] itself unconstitutional,” the
challenge of proving that municipal
policymakers were deliberately in-
different to training deficiencies
and the potential risks becomes a
formidable one.
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The Court recognized as much
and emphasized the point by ad-
dressing two potential assertions.
First, if a plaintiff alleges that a
particular officer was unsatisfacto-
rily trained, it could be that “...the
officer’s shortcomings may have re-
sulted from factors other than a
faulty training program.”' Second,
if the plaintiff asserts that the injury
or accident could have been avoided
had an officer received better or
more training, the Court offered a
possible response by noting that
“such a claim could be made about
almost any encounter resulting in
injury, yet not condemn the ad-
equacy of the program to enable
officers to respond properly to the
usual and recurring situations with
which they must deal.”*

The point is that proof of an
officer’s violation of a constitu-
tional right and proof that the viola-
tion may not have occurred if the
training had been different in certain
respects will not satisfy the
plaintiff’s burden of proving that a
training program is constitutionally
deficient. Among other things, the
Court noted that “...an otherwise
sound program [may be] negli-
gently administered....And plainly,
adequately trained officers occa-
sionally make mistakes....”” The
design and administration of the
program must be so lacking as to
demonstrate “deliberate indiffer-
ence” on the part of the agency. The
Supreme Court emphasized:

“Only where a municipality’s
failure to train its employees in
a relevant respect evidences a
‘deliberate indifference’ to the
rights of its inhabitants can
such a shortcoming be prop-
erly thought of as a city
‘policy or custom’ that is
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actionable under [sec.]

1983.72

An illustration of how the
standard can apply is found in Davis
v. Mason County.” Plaintiffs sued
the county alleging that sheriff’s
deputies used excessive force in
four separate incidents and that the
officers’ actions resulted in part
from inadequate training. The de-
partment produced evidence that a
training program existed, but a jury
returned a verdict for the plaintiffs.

In sustaining the jury verdict of
inadequate training against the de-
partment, the Federal appellate
court noted several important fac-
tors. First, some officers on the de-
partment never attended the State
training academy, and although the
department devised a “field training
program” as a substitute for attend-
ance at the State academy, no evi-
dence existed to prove that it was

The design and
administration of the
program must be so

lacking as to
demonstrate
‘deliberate
indifference’ on the
part of the agency.
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seriously implemented. Second,
two training officers quit the depart-
ment, describing the training pro-
gram as a “joke.” And, third, the
deputies “received no training in the
constitutional limits on the use of
force.” Therefore, the court con-
cluded:

“The training that the deputies
received was woefully inad-

equate, if it can be said to have
existed at all... the deprivation
of plaintiffs’ Fourth Amend-
ment rights was a direct
consequence of the inadequacy
of the training the deputies
received.”?

The Third Link—A Causal
Connection

Even if a plaintiff establishes
that an officer violated the
plaintiff’s constitutional rights and
that the violation was caused by a
training program of the municipal-
ity that was so deficient as to reflect
a policy of “deliberate indifference”
to the rights of its inhabitants, it is
still necessary to establish a causal
connection between the deficient
training policy and the constitu-
tional injury. As the Supreme Court
explained in Canton:

“...for liability to attach...the
identified deficiency in a city’s
training program must be
closely related to the ultimate
injury.”?

These relatively high standards
of fault and causation reflect a re-
luctance to open the floodgates to
“unprecedented liability” claims
against local government entities.
“In virtually every instance where
a person has had his or her con-
stitutional rights violated by a city
employee, a [plaintiff] will be able
to point to something the city
‘could have done’ to prevent the
unfortunate incident.”””® Further-
more, the Court has consistently
exhibited a reluctance to involve
the Federal courts in “...an endless
exercise of second-guessing mu-
nicipal employee-training pro-
grams...an exercise we believe
the federal courts are ill-suited to
undertake....”"”




The preceding discussion
should establish some perspective
and allay some concerns regarding
the risks of lawsuits based on defi-
ciencies in training. But if the risks
of legitimate lawsuits are not as
great as once feared, they neverthe-
less do exist and are of sufficient
importance to justify constant and
careful attention to law enforcement
training needs. In Canton, the Su-
preme Court noted:

“...it may happen that in light
of the duties assigned to
specific officers or employees
the need for more or different
training is so obvious, and the
inadequacy so likely to result
in the violation of constitu-
tional rights, that the
policymakers of the city can
reasonably be said to have
been deliberately indifferent to
the need. In that event, the
failure to provide proper
training may fairly be said to
represent a policy for which
the city is responsible, and for
which the city may be held
liable if it actually causes
injury.”* (emphasis added)

In summary, “failure to train” is
alegitimate cause of action under 42
U.S.C. 1983 and affixes liability on
local government entities or
policymaking officials when it can
be shown that the failure to train
constituted a policy or practice of
the entity and that it caused a consti-
tutional violation. Part II of this ar-
ticle will consider the vulnerability
of firearms training programs to this
kind of lawsuit, the issues most
likely to arise, and some practical
steps that can be taken to minimize
the risks of liability. 4

(Continued Next Month)
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The Bulletin Notes

Law enforcement officers are challenged daily in the performance of their duties; they face
each challenge freely and unselfishly while answering the call to duty. In certain instances, their
actions warrant special attention from their respective departments. The Bulletin also wants to
recognize their exemplary service to the law enforcement profession.

Upon arriving at the scene of a house fire, Sgt. Ricky Carswell
of the Marianna, Florida, Police Department learned that a baby
girl remained trapped inside. He entered the burning structure
through a window, located the baby, and passed her out through
the window to her father. Then, he used a fireman’s air tank to
supply air to the child until rescue personnel arrived. Sergeant
Carswell also assisted paramedics in resuscitating the child while
they transported her to the hospital.

Sergeant Carswell

/

While off duty, Officer Charles A. Eaton, III, of the Newbury,
Massachusetts, Police Department was dining in a restaurant when
an elderly patron began to choke on her food. Officer Eaton
immediately went to the woman’s aid, determined that she could
not breathe, and applied the Heimlich maneuver, successfully
dislodging the obstruction.

Officer Eaton

Sgt. Joseph Lara of the Windcrest, Texas, Police Department re-
sponded with another officer to an activated burglar alarm at an area fast
food restaurant. Upon arrival, he heard a man inside ordering employees
into a walk-in cooler. As Sergeant Lara attempted to alert the other officer,
who was positioned at the front of the building, the subject suddenly exited
the back door, carrying a shotgun. When he announced himself and ordered
the man to drop his weapon, the assailant turned and pointed the shotgun in
his direction. Sergeant Lara then fired at the subject, causing him to drop
his weapon and fall to the ground. A subsequent investigation revealed that
the suspect, who was placed under arrest, had committed over 20 armed
robberies and other crimes.

SergeantlLara
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