|
-
Lt
i
i
) >
15 4

JANUARY 1981




LAW

ENFORCEMENT
BULLETIN

JANUARY 1981, VOLUME 50, NUMBER 1

Contents

1 Should Police Be Permitted to Organize and Bargain
Collectively?

By William P. Hobgood, Assistant Secretary of Labor, Labor-
Management Relations, U.S. Department of Labor, Washington, D.C.

4 Management: Labor’s Most Effective Organizer

By Walt H. Sirene, Special Agent, Management Science Unit, FBI
Academy, Quantico, Va.

9 The Police Labor Movement: Prospects for the 1980’s

By John H. Burpo, Labor Relations Consultant, Combined Law
Enforcement Associations of Texas (CLEAT), San Antonio, Tex.

Police On Strike: What Triggers Their Walkouts?
By Marilyn B. Ayres, Writer/Editor, and Richard M. Ayres, Special Agent,
Management Science Unit, FBI Academy, Quantico, Va.

13

17 Strike Management: Trust, Involvement, Communication,

and Planning
By Sheriff John W. Carpenter and Capt. George J. Bregante, (Ret.),
Sheriff's Office, Santa Barbara County, Calif.

&3 Training: A Prescription for Job Action

By Edward J. Tully, Special Agent, Education/Communication Arts Unit,
FBI Academy, Quantico, Va.

26 Law Enforcement and Governmental Liability—An

Analysis of Recent Section 1983 Litigation

By Daniel L. Schofield, Special Agent, Legal Counsel Division, Federal
Bureau of Investigation, Washington, D.C.

32 Wanted By the FBI

Published by the Office of Congressional and
Public Affairs,

Roger S. Young

Inspector in Charge

Editor—Thomas J. Deakin
Assistant Editor—Kathryn E. Sulewski

y s Dedored Police i . THE COVER: Police job
omen = Promatio, 9 actions nationwide re-

= ceive media attention

Federal Bureau of Investigation
United States Department of Justice
Washington, D.C. 20535

William H. Webster, Director

The Attorney General has determined that the publication
of this periodical is necessary in the transaction of the
public business required by law of the Department of
Justice. Use of funds for printing this periodical has been
approved by the Director of the Office of Management and
Budget through December 28, 1983

Art Director—Carl A. Gnam, Jr.
Writer/Editor—Karen McCarron
Production Manager—Jeffery L. Summers

:QL';.F‘;/

ISSN 0014-5688

USPS 383-310




Editor’'s Note

This issue of the Law Enforcement
Bulletin concerns police labor
relations. It includes an article by the
Assistant Secretary of Labor for Labor-
Management Relations who has
addressed the FBI's National
Executive Institute on this subject, an
article by a sheriff whose department
experienced a strike, an article from
the viewpoint of a police union leader,
and presentations by members of the
faculty of the FBI Academy that
specialize in the labor relations field.

Our purpose is, in the words of the
Santa Barbara County Sheriff, to help
the police manager, if his department
faces a job action, meet the goal of
having ““an effective organization with
good working relationships when the
strike is over.” Police managers must
work within the law in handling a labor
dispute, but they have the obligation of
providing essential services to their
communities while keeping in view the
long range objective of preserving the
department.

The FBI is not making any value
judgments on the larger issues that are
implicit in this field—the right to strike
versus the public’s right to police
protection. These are issues of
conscience that each police manager
and officer must address.

Should Police
Be Permitted to
Organize and Bargain
Collectively?

By WILLIAM P. HOBGOOD

Assistant Secretary of Labor
Labor-Management Relations
U.S. Department of Labor
Washington, D.C.

Should police be permitted to or-
ganize and bargain collectively with the
cities, counties, and States that employ
them?

This question can stir up a lively
debate. Some people contend that the
nature of police work and the responsi-
bilities it entails are incompatible with
union membership and collective bar-
gaining. Others argue that police offi-
cers—like other wage earners—have a
right to be represented by organiza-
tions of their own choosing when deci-
sions are made that vitally affect them
and their families.

However, this debate is largely
philosophical, because in reality, police
officers do join and are represented by
unions (or organizations that function
as unions although they may call them-
selves something else). Not only do
police officers join unions, but available
statistics indicate they are more likely
to do so than public employees in gen-
eral. And public sector employees, in
turn, are more likely to belong to a
union than are employees in the pri-
vate sector.
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Mr. Hobgood
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“Not only do police
officers join unions,
but. . . they are more
likely to do so than
public employees in
general.”

Overall, fewer than one American
worker in four is a union member, but
almost 50 percent of all State and local
public employees are organized. And
more than half (53 percent) of all State
and local police belong to employee
organizations, with the figure being
even higher (58 percent) for municipal
police. Given these facts, the interests
of the public and the police are best
served by seeking ways to make col-
lective bargaining function fairly and
effectively for law enforcement person-
nel.

It would be unrealistic to assume
that all the principles and practices that
have evolved over the years in private
sector collective bargaining can be
grafted to the public sector. The threat
to public safety that results from a
police strike, the paramilitary nature of
police organizations, the laws that gov-
ern labor-management relations, and
the source and control of the money
that pays employee salaries and bene-
fits are just some of the obvious and
significant differences between negoti-
ations involving police and bargaining
in the private sector. But these differ-
ences should not be permitted to ob-
scure the fact that public and private
sector bargaining have a great deal in
common and that lessons learned in
one can often be applied to the other.

Police officers, factory workers, or
office clerks organize for the same ba-
sic reason—they want, and believe
they have a right to, a voice in deter-
mining their pay and working condi-
tions. They want a union to represent
them aggressively and effectively on
economic issues. They expect their
union to give high priority to obtaining
more pay, better fringe benefits, great-
er job security, and improved working
conditions.

Dissatisfaction with wages and
other economic benefits remains the
primary driving force in most union rep-
resentation campaigns. However, that
is not the only reason workers join a
union, nor is it a union’s only appropri-
ate function.

Employees also look to their union
to assure them fair treatment on the
job in such matters as opportunity for
advancement, amenities provided in
the workplace, breaks, and similar is-
sues. Even the appearance of favorit-
ism or unequal treatment can be
demoralizing and disruptive. A negoti-
ated grievance procedure gives em-
ployees an opportunity to air their
complaints and get a fair hearing on
them.

In addition to their traditional inter-
est in bread-and-butter issues, employ-
ees want to play a bigger role in
on-the-job decisionmaking. Education
levels are rising and employees have
more than time to contribute to the
workplace. They have ideas and enthu-
siasm; they want to express their views
on how their jobs function and how
they are structured.

Some managers, in government
and industry, are alarmed by this trend.
They see it as a threat to their authori-
ty, as an attempt to usurp management
prerogatives, as interference with their
right and responsibility to manage their
operations as they see fit. These con-
cerns are especially evident in law en-
forcement organizations where there is
a quasimilitary command structure and
the nature of the work demands strict
discipline and adherence to orders.

Although these concerns are un-
derstandable, participation of employ-
ees in decisionmaking on the job does
not have to challenge or conflict with
management’s right to manage. Nei-
ther the factory worker in the middle of
a production line nor the police officer
on riot patrol is in a suitable place to
launch a debate on the best way to get
the job done. But through the collective
bargaining process, both can get their
views heard in an orderly and construc-
tive manner.



Morale and productivity are better
in organizations where employees be-
lieve they have an opportunity to com-
municate their opinions and ideas to
management. This is true regardless of
the function of the organization, and
good managers recognize, respect,
and seek to accommodate this desire.
To date, collective bargaining has be-
come the most effective means of ac-
complishing this.

Some organizations use a variety
of alternative methods to obtain the
views of their employees and to give
them a voice in decisionmaking. But
these methods share a common and
often fatal weakness—they can be
withdrawn unilaterally. Without a col-
lective bargaining relationship, they
smack of paternalism and employees
tend to distrust them.

The adverse aspects of collective
bargaining have been overempha-
sized. It has the flexibility and capacity
to serve as the framework for a coop-
erative approach to problem solving,
as well as a means for resolving con-
flict.

One of the most significant and
encouraging developments in private
sector labor-management relations in
recent years is the growing interest in
what (for want of a better term) is
called third-party participation. These
third parties are not mediators or arbi-
trators. They are representatives of
groups that don’t normally participate
in contract negotiations but that have
an interest in the problems and issues
that concern labor and management.
The third party may be the public, the
government, or some special interest
group, and there may be more than
one third party involved in the process.

“...the interests of the
public and the police
are best served by
seeking ways to make
collective bargaining
function fairly and
effectively for law
enforcement
personnel.”

The third-party approach recog-
nizes the fact that many issues which
impact heavily on labor-management
relations can’'t be solved at the bar-
gaining table. It is an effort to expand
the concept of collective bargaining,
however, not circumvent it.

In the private sector, tripartite
committees composed of representa-
tives of labor, management, and gov-
ernment have been set up in the steel
and auto industries, among others.
These groups are looking into such
issues as competition from foreign im-
ports, the impact of environmental reg-
ulations, and the need for tax writeoffs
to spur investment in new plants and
equipment.

The public sector also has its
share of problems that affect and com-
plicate collective bargaining but can’t
be solved by unions and management
at the negotiating table. One of the
most familiar involves taxes and oper-
ating budgets. Tax policy and tax rates
can't be set at the bargaining table,
and government managers who do the
negotiating rarely have the authority to
increase taxes or otherwise raise rev-
enues to cover the cost of a new con-
tract.

As a result, contracts that have
been agreed to by management nego-
tiators may subsequently be rejected
by a legislative body or an executive
officer, either by refusal of the appro-
priate official to sign the agreement or
failure to provide the funds required to
implement it. Nothing could be more
destructive to the collective bargaining
process or stable labor relations.

A case can be made for the argu-
ment that legislators or executives who
have the authority and responsibility to
set taxes should play a role in the
collective bargaining process. Playing
a role in the process does not neces-
sarily mean getting directly involved at
the bargaining table. It does mean,
however, that the involvement must
come at some point before a contract
has been negotiated and agreed to by
labor and management.

There is something to be said as
well for finding ways to involve repre-
sentatives of the public in the labor
relations process. Determining where
and how these groups—and perhaps
others—should fit into the process is
not an easy matter. Different ap-
proaches may be required at different
levels of government and for different
agencies. The process of collective
bargaining is not an exact science; it
inevitably involves considerable trial
and error.

In the private sector, some of the
Nation’s biggest unions and most im-
portant industries are experimenting
with new ideas in cooperative problem
solving. They are demonstrating that
tripartite or third-party approaches to
labor-management issues and prob-
lems are compatible with and can
strengthen traditional collective bar-
gaining relationships.

A similar willingness to seek inno-
vative solutions to problems of mutual
concern is needed in police and other
public sector labor relations. Collective
bargaining has the ability to adjust to
and deal with the economic and politi-
cal realities of the public sector. That
ability, coupled with the generally fa-
vorable climate for building third-party
processes into the system, offers pub-
lic managers an opportunity to improve
labor-management relations that they
should welcome. FBI
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MANAGEMENT

By WALT H. SIRENE

Special Agent
Management Science Unit
FBI Academy

Quantico, Va.

Special Agent Sirene

4 / FBI Law Enforcement Bulletin

Employee organizations are made,
not born. Rarely does the seed of orga-
nized labor sprout in a well-managed
organization which has as one of its
major objectives the welfare of its
employees. Whether intentional or not,
the best organizers of labor are man-
agers who, through poor management,
lack of concern for legitimate griev-
ances, or plain ignorance, antagonize
the workers to the point where their
only alternative is to form collectively
so as to bargain. It's fair to say that
throughout the history of the police
labor movement, few police officers
promoted unionism as the ultimate so-
lution. Most likely, they were forced to
reluctantly change their fraternal orga-
nization into a collective bargaining
unit.

Police today have even taken a
further step. As they become more and
more frustrated at the bargaining table,
they are turning toward affiliation with
the Teamsters and the AFL-CIO to
gain power through intimidation, expe-
rience in bargaining, and broader finan-
cial resources by which to gain their
demands. The Teamsters and the
AFL-CIO are both making a concerted
effort to organize a national police
union. This is evidenced by the fact
that the AFL-CIO has recently granted
a charter to its first police union affili-
ate—the International Union of Police
Associations (IUPA)—to compete with
the Teamsters’ bid to organize law en-
forcement. The IUPA already claims a
membership of more than 40,000 po-
lice officers throughout the country. As
for the Teamsters, at least 10,000 po-
lice officers are presently members of

their locals. Teamsters' officials esti-
mate that they bargain on behalf of
15,000 police officers in approximately
225 municipalities.’

In the 1980’s, the question is
posed, “How can this occur?”” Can we
learn from the history of law enforce-
ment labor relations or must we repeat
the mistakes which have been made
from city to city, from jurisdiction to
jurisdiction, since the Boston police
walkout in 1919. How many times must
city officials and police managers be
reminded that bad faith bargaining with
local, independent police associations
will lead to the introduction of
organized labor unions in the labor/
management equation? On the other
hand, how many times must inexperi-
enced members of employee organiza-
tions representing their membership in
collective bargaining allow emotion to
overrule judgment, promoting irrespon-
sible job actions? The prime responsi-
bility for good management of an
organization lies with managers, not
employees. Therefore, when local em-
ployee organizations are formed and
subsequently affiliate with organized
labor, one usually finds the prime
cause to be the outgrowth of a man-
agement problem. This article identi-
fies for managers the warning signals
which lead police employees to union-
ize and seek organized labor's influ-
ence to force city officials to improve
police pay and benefits. The following
case study is typical of many cities and
depicts why more and more police are
joining the Nation's largest labor
unions.

|
|

1]



Labor’'s Most
Effective Organizer

Case Study

Dellwood, a community with a
population of 55,000, has 50 police
officers. It is located in the heartland of
the United States and has had collec-
tive bargaining legislation in force since
early 1973. Its law provides a system
whereby a State agency certifies a
democratically selected “union” or
“association” as the employee’s sole
representative in collective bargaining.
In 1973, very few of Dellwood’s police
officers foresaw the day when they
would begin bargaining collectively for
wages, hours, and working conditions,
let alone be represented by organized
labor. After all, they were one of the
highest paid departments in the area.
Their chief of 12 years was considered
to be somewhat autocratic and tough,
but he was fair and consistent. Further-
more, he was a pillar of integrity and
had established respect and support
throughout the community for both the
department and himself. This appar-
ently was the lull before the storm.

The chief died unexpectedly, and
his successor was a lieutenant with 20
years’ experience on the Dellwood po-
lice force. The new chief was respect-
ed by the department'’s employees and
was dedicated to law enforcement.
The employees hoped that an already
good situation would improve. This was
not realized, however, as communica-
tions and morale began to deteriorate
shortly after he took office. It became
popular in the early tenure of the new
chief to refer to the barriers of commu-
nication as the “brass walls.” Officers
began complaining openly that the

brass was unwilling to listen to their
concerns or grievances.

Another source of dissatisfaction
voiced by the officers pertained to the
lack of planning and training. They
cited the example of the purchase of a
new radio system through Law En-
forcement Assistance Administration
(LEAA) funds. By the time the system
was installed and activated, no one
had received any instruction on its use,
adding to the frustration level.

As unrest increased in the depart-
ment, neighboring police agencies
were unionizing and engaging in col-
lective bargaining. Dellwood's officers
repeated, with envy, the rumors about
the contract provisions that provided
formalized grievance procedures and
new financial benefits being obtained
by other agencies through negotia-
tions. Needless to say, the stage was
set, and Dellwood’s officers began
talking about forming a union to bar-
gain with the city.

PBA vs. Teamsters

As the concept of unionizing
gained momentum, factions developed
within the department over who would
represent them. Should the Teamsters
or the Police Benevolent Association
(PBA), which had existed as a social
organization in the department for 20
years, be elected as the exclusive bar-
gaining agent? A group of young offi-
cers sought Teamster representation,
while PBA support came from “the old
guard.”

A heated campaign preceded the
election, resulting in further polariza-

tion of the department. Each side de-
veloped their arguments:

In Favor of the PBA

1) Better results with local people
dealing with local problems;

2) Lower dues;

3) More control over expenditures;

4) More personal relationship be-
tween union and management;

5) No conflict of interest when en-
forcing laws involving organized labor;
and

6) More positive image for profes-
sionalism.

In Favor of the Teamsters

1) More experience in bargaining;

2) More influence;

3) Management respect for union
power;

4) More money, experts, and legal
support;

5) Political impact through lobby-
ing and candidate support; and

6) More benefits, such as union
insurance programs.

Issues concerning the effect of the
Teamsters image on public opinion
and the officers’ own self-images con-
tinued to be mentioned in locker room
debates. Officers frequently ques-
tioned the Teamster's negative image
and asked, “What about our image?”
The responses heard included, “More
police officers are indicted every year
than Teamster officials,” and “If you
want results, choose a union with pow-
er. The only union more powerful than
the Teamsters is the Soviet Union.”

January 1981 / §




Management’s Mistake

The election was held in January
1974, and the PBA won with a 2-1
margin. Out of 40 persons eligible to
vote, only 3 voted “no union.” In city
hall, the chief of police, the city man-
ager, and mayor were quietly rejoicing
because the Teamsters lost. They an-
ticipated a local PBA, unskilled in the
bargaining process, would be easier to
negotiate with and would lack the fi-
nancial resources to employ a labor
consultant, whom they refer to as a
“hired gun.” The city administration
viewed collective bargaining as unde-
sirable, but they were confident they
could “win” by outwitting the PBA.

By summer 1974, the first labor
contract was negotiated. Personalities
aside, the bargaining was primarily a
battle rather than a negotiation. Both
parties came to the bargaining table
ready to reject the others demands
and proposals as being unreasonable.
By expecting these things and prepar-
ing for them, each set a tone which
brought about the expected conduct.
Neither party wanted to lose, and as a
result, a bitter fight or a stalemate usu-
ally occurred. Numerous grievances
were filed in the next 3 years concern-
ing overtime, court-time pay, and past
practice issues which were the product
of poorly written contracts. The officers
during this period were frequently talk-
ing about the city’s bad faith in both
bargaining and contract administration.
The city, according to Dellwood’s offi-
cers, continually had indicated “there
was no more money in the budget,”
when in fact there was. As a result,
Dellwood's police officers were now
one of the lowest paid in the area.

By 1977, after three contracts,
“teamsters” were saying, “I told you
s0,” and officers who had previously
promoted the PBA were now silent.

6 / FBI Law Enforcement Bulletin

“The prime
responsibility for good
management of an
organization lies with
managers, not
employees.”

The Weight of Self-image

When the contract was about to
expire, officers supporting the Team-
sters obtained over 30 percent of their
fellow officers’ signatures on a petition
to compel an election to determine
who would be the bargaining agent for
the next contract. Both the PBA and
the Teamsters once again qualified for
the ballot.

On this occasion, the Teamsters
won the election hands down. During
this period, there was little discussion
regarding the Teamsters’ impact on
the police public image. As one officer
put it, “We just balanced the sensitivity
of our image and appearance of pro-
fessionalism against the desire to
make management sit up and listen.”
In 4 short years, Dellwood's police de-
partment had unionized and become
affiliated with the Nation’s largest labor
union. City administrators were at a
loss to understand why its police offi-
cers had unionized or sought affiliation
in organized labor. One thing was cer-
tain, they all agreed it wasn’t going to
be easy to outwit the Teamsters.

Analysis

An analysis of the case study re-
veals the most common reasons why
police unionize and why they eventual-
ly become affiliated with organized la-
bor. If management is to be successful
in deterring unionization or keeping
labor/management conflict at a mini-
mum, they will have to address these
issues.

Low Salary

Salary is not generally recognized
as a major cause for forming employee
organizations. However, salary be-
comes an employee dissatisfier, if

wages and benefits received are not
comparable to those of other organiza-
tions in the surrounding areas and sig-
nificantly less than neighboring police
agencies. From this dissatisfaction,
other employee grievances form, much
as electrons around a nucleus. Manag-
ers must realize that the true cost of
dealing with the union is not higher
wages but having to share manage-
ment practices with the union. Once an
employee association is formed, man-
agement loses its right to act unilater-
ally; valuable time must now be spent
in negotiations. The real cost then lies
in negotiations concerning disciplinary
actions, personality clashes, or patrol
assignments. When added up, one
could argue it would be less expensive
to pay the prevailing wage than to bear
the expense of shared management.
The other benefits of competitive
wages are the attraction of better quali-
fied personnel to the organization, a
more content work force, the removal
of wages as a rallying point, and the
belief that management is concerned
with the welfare of the worker's fami-
lies. Adequate compensation for em-
ployees should not, however, be
construed by management to be mere-
ly a cynical process used to buy off
employees. It must be accompanied by
a genuine concern for the employees’
welfare. The concern can be illustrated
by periodic wage reviews in order to
keep wages in line with the cost of
living. Management should also insure
that each employee understands what
they may be able to anticipate in terms
of wage increases so that sound eco-
nomic planning by the employee can
occur. In general, salary can be identi-
fied as one triggering cause of em-
ployee dissatisfaction; rarely though,
does money promote job satisfaction.
Adequate compensation is a reflection
of management concern for employee
welfare. The more management under-
stands the role of money as a motiva-
tor, the less salary will be a causative
factor in the formation of employee
associations. Consider this statement
by Gus Tyler in the March/April 1972,
issue of Public Administration Review:




“Among the first to unionize are the
better paid, better situated em-
ployees, while the very last to
organize are the most deprived and
aggrieved. The cycles of unionism
seem to come not when a new
outrage is perpetrated against
employees, but when the class or
subclass is ready and times are
propitious.” 2

Personnel Problems

Personnel problems are often
cited as the ‘“trigger mechanism” in
police job actions. Pent-up employee
frustrations concerning policies which
they consider unfair, poorly adminis-
trated by a rotating cadre of managers
or administered solely to still dissent,
often combine around a single in-
stance. The emotions generated inevi-
tably lead to more serious dis-
satisfaction, or in the extreme case, a
strike. “Each organization should have
one person who has direct, personal
responsibility for employee relations.” 2
If the organization is widespread geo-
graphically or relatively large in size, it
should have one representative for
each precinct or department, as Jo-
seph Latham in Employee Law Rela-
tions Journal correctly points out:

“The appointment of one person will
facilitate development of a rapport
with all the employees. He or she
should take the time to get to know
the employees and to listen to their
questions and problems, providing
relief for complaints when possible
and, when relief is not possible,
explaining why.

“In addition, the person responsible
for employee relations should:
Train and evaluate supervisory
personnel to handle employee
relations;

“Once an employee
association is formed,
management loses
its right to act
unilaterally. .. .”

Keep informed about local wage and
benefit surveys; and

Ascertain that the employer is
getting a good compensation
package for its money.” 4

A labor relations individual can as-
sist not only the aggrieved employee in
reaching a just solution to his problem
but also the organization in learning
firsthand the type and scope of em-
ployee problems. It would seem far
better to trade this management pre-
rogative to the employee rather than
surrender it later to the labor organizer.

Lack of a Grievance Procedure

Separate from the appointment of
one or more individuals to handle em-
ployee relations, each organization
should have a separate path for em-
ployees to air grievances. This more
formal path allows employees to pres-
ent their grievance in the manner of
their choice. History is replete with ex-
amples of organizations which deemed
grievance procedures a sign of weak-
ness. Adoption of such procedures
was considered an insult to enlight-
ened management and a right to be
denied a mere employee. Such arro-
gance has lead to the formation of
employee associations or unions in a
number of organizations in both private
and public sectors. Rather than indulge
in the belief that grievance procedures
are a sign of inherent weakness, man-
agement should recognize the neces-
sity of establishing a procedure by
which complaints can be heard by
managers sympathetic to employee
concerns. If organizations do not have
such procedures in place, it is logical to
anticipate some degree of employee
dissatisfaction.

Poor Working Conditions

Poor working conditions are not a
concern of a satisfied employee. How-
ever, once employees become dissat-
isfied with other circumstances, poor
working conditions intensify discon-
tent. Working hours, poor equipment,
fringe benefits, discipline procedures,
and the condition of the work environ-
ment all influence morale. While it is
probably true that poor working condi-
tions will not cause employees to orga-
nize, they do become a sustaining
factor for employee complaints until a
more substantive issue comes along.
Of all the expenses incurred by a po-
lice organization, the maintenance of
good working conditions is minimal.
There is little doubt that a poor working
environment is a direct reflection of
poor management.

Lack of Identity and Recognition

“The desire for self-expression is a
fundamental human drive for most
people. They wish to communicate
their aims, feelings, complaints, and
ideas to others. Most employees
wish to be more than cogs in a large
machine. They want management to
listen to them. The union provides a
mechanism through which these
feelings and thoughts can be
transmitted to management.” ®

The police believe they are playing
an important role in society, and in
return, they are not receiving the com-
pensation or recognition they believe
they deserve and the responsibility
they want. This belief of nonapprecia-
tion can have a far-reaching impact on
police work itself. As the police begin
to feel less and less important they
begin to accept the idea that their’'s is
just another profession, and at that
point, the romance, glory, and commit-
ment go out of the job.
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Lack of Administrative Leadership

At the 1967 Conference of May-
ors, Jerry Wurf, President of American
Federation of State, County and Mu-
nicipal Employees (AFSCME) stated:

“You (the mayors) represent our
best organizers, our most persuasive
reason for existence, our defense
against membership, apathy and
indifference, our perpetual prod of
militancy, and our assurance of
continued growth . . . . Unions
would be unable to sign up a single
employee if he were satisfied, if his
dignity were not offended, if he were
treated with justice . . . .” ¢

Mr. Wurf could also have leveled
his charge against some police manag-
ers. If organizations lack individuals
who exhibit the quality of leadership,
again the potential for employee dis-
satisfaction is increased. Of all organi-
zational problems, this is probably the
most vexing. Simply put, the founda-
tion of all leadership is knowledge.
Some leadership qualities can be im-
parted through the process of train-
ing, while other more subtle qualities
are seemingly genetic in origin and
can only be obtained by a careful se-
lection procedure for individuals as
managers.

Lack of Internal Communications

No better statement on this prob-
lem exists than one made by Commis-
sioner Don Pomerleau of Baltimore:

“Employee organizations develop
many times because we have not
established all inclusive and
progressive communications. We
and our subordinates have not
listened, nor have we provided our
personnel with a means to seek
redress for their real or imagined
problems. The old autocratic and
dictatorial approach to problem
solving has come under severe
criticism, and rightly so.

8 / FBI Law Enforcement Bulletin

“Opening lines of communication is
an effective means of creating a
stable labor environment.
Communication between the police
administrator and his officers give
each an understanding of the other’s
problems. Two-way communication
is best facilitated by periodic,
informal discussions. An informal
discussion offers three decided
advantages: officers are able to
express their needs and
dissatisfactions; more
time-consuming and costly methods
of achieving changes in employment
conditions, such as lobbying and
collective bargaining, are avoided;
police officers develop a better
understanding of management
problems.” 7

Suffice it to say, if managers are
dedicated to improving channels of
communications, the labor relations
battle is more than half over.

Organized Labor

Public officials, having ignored the
causes of unionization, now maintain
that if the police must join a union, they
would prefer it to be a local, independ-
ent association. The majority of city
and police administrators are, there-
fore, opposed to organized labor's
efforts to step-up their drive to unionize
the police. Yet, by adopting a win/lose
bargaining philosophy that eventually
evolves into a losing situation of frus-
tration and job dissatisfaction, man-
agement once again falls prey to
helping the union in its organizing
efforts.

When management fails to negoti-
ate in good faith with a local, independ-
ent police association, they invite and
are, in fact, the catalyst for its subse-
quent affiliation with organized labor.
The scenario presented in the previous
case study is typical of many cities in
the country today. Many city officials
have been approaching collective bar-
gaining in a negative manner, and a
self-fulfilling prophecy results. Good
faith bargaining doesn’t mean giving in
to the union’s demands—it does mean
attempting to develop an atmosphere
of trust and cooperation, opening lines
of communication, and working toward

common goals where the needs of
both parties can be realized. Cities that
fail to recognize this basic principle of
good faith bargaining push the local,
independent police association to their
tolerance point. Frustrated with their
inability to have the city fathers listen
to what they perceive to be legitimate
demands, the police look for other al-
ternatives to gain the city’s attention.
One alternative in such an emotionally
tense situation is for the police to par-
ticipate in some type of job action—a
slowdown, speedup, or blue flu. An-
other alternative, less radical than a
job action, is to affiliate with organized
labor. The police realize that the power
of organized labor is its ability to intimi-
date the city administration. It is no
wonder, therefore, that more and more
police are joining the Teamsters and
the AFL-CIO in order to “force” cities
to listen to their demands and bargain
openly. If cities prefer not to deal with
organized labor, then they must recog-
nize that the answer to this dilemma is
to learn to deal with the local, inde-
pendent police association in an at-
mosphere of trust and cooperation,
promoting the true tenants of good
faith bargaining. It is unfortunate that it
often takes an act of intimidation to
cause a shift from a competitive or
combative approach to collective bar-
gaining to one of collaboration. Need-
less to say, if management were truly
wise, it would direct its efforts toward
identifying the cause of unionization
and eliminating the need for a union in
the first place. FBI
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The contemporary police labor
movement has been traced to the early
1960's. A variety of factors, including
greater labor consciousness among
police officers, liberalized public sector
collective bargaining legislation, and
public recognition of the importance of
police service in the community, con-
tributed to unionization of police offi-
cers. This trend resulted in the
emergence of many local, State, and
national police labor organizations that
represent officers on labor manage-
ment issues.

As a new decade unfolds, police
unionism has attained a measure of
acceptance and credibility in law en-
forcement. This relative success can
be gaged by such factors as the large
number of collective bargaining agree-
ments between police unions and pub-
lic employers throughout the country,
the development of more enlightened
attitudes among public administrators
toward police unionization, and the
many books, articles, seminars, and
symposia devoted to the subject of
police unions.

While this success is encouraging,
there are also a number of serious
problems within the police union move-
ment which, if uncorrected, present a
serious threat to the continued accept-
ance and credibility of police unioniza-
tion. This article will examine five major

problem areas within the police union
movement, including ineffective union
leadership, public conservatism, frag-
mented national unionism, police fund-
raising practices, and use of strikes as
a confrontation tactic.

If these problems are not resolved
in the 1980’s, police unions will face
disillusioned members, negative atti-
tudes among management officials,
and public condemnation.

Ineffective Union Leadership

Trying to define “effective” or “in-
effective” union leadership is an exer-
cise in subjectivity. As one commen-
tator noted, one’s viewpoint on this
issue is shaded by personal philos-
ophies and vested interests.! However,
in order to define effective union lead-
ership, one must accept the premise
that a union leader’'s paramount re-
sponsibility is to the membership.2 The
police union, like any other interest

Mr. Burpo

group, exists for the primary purpose of
serving the needs and well-being of its
members.

David Callison, former president of
the Portland, Oreg., Police Association,
best identified the key characteristic of
effective police union leadership when
he stated that “the essence of . . .
leadership (is) to reconcile what is
achievable against what may be folly.” 3
Implicit in this definition are several
criteria of effective union leadership,
including:

1) An understanding of labor rela-
tions principles—collective bargaining,
contract administration, and concepts
of trade unionism;

2) Sensitivity to public, political,
and membership moods, and the abili-
ty to sway those moods toward the
best interests of the union;

3) An understanding that the
union, whether at the local, State, or
national level, is a business enterprise
and should be conducted in such a
manner; and

4) The ability to analyze labor
management situations and determine
whether compromise or confrontation
is the best course of action.

lllustrations of ineffective union
leadership abound. Consider the fol-
lowing examples:

In a well-documented study of po-
lice strikes in five U.S. cities, authors
William Gentel and Martha Handman
identify the lack of expertise and expe-
rience among union leaders as one of
the primary causes of the strikes.4
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In the 1979 New Orleans police
strike, union officials attempted unsuc-
cessfully to achieve recognition and
economic gains through striking during
Mardi Gras. The city’s hard-line stance,
coupled with lack of public support,
doomed this confrontation.

Some police unions have engaged
in business practices that are, at best,
questionable. For example, the Florida
Police Benevolent Association and the
now-defunct International Conference
of Police Associations (ICPA) were
cited for improper fundraising tactics
during the 1970’s.5 Additionally, the
past ICPA leadership has been criti-
cized for incurring a substantial debt
prior to that organization’s demise.®

There are solutions to the leader-
ship problem in the police union move-
ment. Gentel and Handman suggest
that union constitutions and bylaws be
modified to provide for a minimum
2-year term for union presidents.” This
proposal has merit since the practice
of many unions of 1-year presidencies
results in a lack of continuity, and thus,
loss of valuable experience when lead-
ership changes.

Another positive suggestion made
by Gentel and Handman is for in-
creased labor relations training of po-
lice union leaders.® It is contended,
however, that the standard 1 day to 1
week collective bargaining and con-
tract administration seminars currently
available are simply inadequate to pro-
vide union leaders with a comprehen-
sive grasp of the complex issues facing
them. A more effective training ap-
proach might be the creation of a na-
tional police labor center where police
union officials could be trained in all
facets of their job, including collective
bargaining, contract administration,
business management and budgeting,
conducting membership meetings, po-
litical activity, and fundraising. This po-
lice labor center would be comparable
to long term management training pro-
grams conducted by the FBI Academy,
the Northwestern Traffic Institute, and
the Southern Police Institute. It is es-
sential that police unions endeavor to
upgrade the quality of their leadership.
The failure of union presidents to lead
effectively results in chaotic labor man-
agement relationships, dissatisfied
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union members, and public perception
of a weak organization.

Public Conservatism

There exists a growing conserva-
tism among citizens in this country.
This conservative attitude, as it affects
the police union movement, is antila-
bor, against police strikes, suspicious
of police employee productivity, and in
favor of reduced taxes and public
spending.

While acknowledging the need for
substantial economic benefits to re-
ward police officers for performing an
important public service, the author is
appalled at the continued righteous de-
mands made by police union leaders
for “more, more, more” when public
sentiment does not support such ex-
cessive demands. There is no question
that in the 1960’s, police economic
benefits and working conditions paled
in comparison to private sector com-
pensation. During the past 20 years,
however, this condition has been re-
markably altered, with police benefits
and job conditions equaling, if not sur-
passing, the private sector. It is not
uncommon to find police collective
bargaining agreements that contain
salaries in excess of the local labor
market median for blue-and-white-col-
lar workers, liberal overtime benefits,
including time and a half compensation
and off-duty call-back/court-time mini-
mums of 3 or 4 hours, all forms of
incidental direct economic benefits,
such as longevity pay, night shift differ-
ential, education pay, employer contri-
butions on health insurance premiums,
hazardous duty pay, liberal vacation,
holiday and sick leave benefits, pen-
sion systems that include early vesting,
20-year retirement provisions, and sub-
stantial payouts.

The current public outcry for tax
relief, combined with the near-universal
reluctance of elected officials to in-
crease taxes, requires police union
leaders to reappraise their position on
benefits. While recognizing that unions
must continually strive for fair and equi-

table compensation for their members,
leaders must temper this objective with
the understanding that public funds are
basically static and must be appor-
tioned to satisfy diverse public needs,
that many police officers have, through
their compensation package, achieved
a standard of living that meets, and in
some cases, exceeds their qualifica-
tions, and that the public is intolerant of
excessive employee demands.

If the police union movement is to
remain a strong force at the local,
State, and national level, a greater sen-
sitivity toward the conservative forces
at work in the country will be required.
Ultimately, police union leaders must
remember that the strongest support
on labor management issues will al-
ways be the public. This support will
not be forthcoming if unjustified eco-
nomic demands are made by police
unions.

Fragmented National Unionism

Unlike firefighters, who have
historically unionized under the AFL-
CIO banner, police national affiliations
have been fragmented. This fragmen-
tation creates confusion and divisive-
ness at the national level, reducing the
capacity of the police union movement
to make any impact on issues and laws
affecting law enforcement on a broad
scale.

At any gathering of police labor
leaders, conversations invariably turn
to a common vision—police officers
united into one national police union.
As a new decade begins, however, this
vision app=ars unattainable. The reality
of the police labor movement today is
that no one national labor organization,
either today or within the foreseeable
future, is likely to emerge as the one
spokesman for all police officers. This
assertion is based upon the divergent,
incompatible philosophies of each na-
tional organization and the commit-
ment of each group’s leadership to
sustain those philosophies. Consider
the following national organizations:

1) The International Brotherhood
of Police Officers (IBPO). The IBPO,
formed in the early 1960's, is oriented
toward complete organizational control
at the national headquarters in Boston.
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All dues are sent by locals to the Inter-
national. The International then either
provides labor relations services direct-
ly or authorizes regional staff repre-
sentatives to perform the service. This
arrangement is in contrast to the many
independent local and State labor or-
ganizations (i.e., unions not affiliated
with IBPO) that maintain major control
over dues for union services. The IBPO
has an office in Washington, D.C., out
of which lobbying activities in Congress
are conducted.

2) The Fraternal Order of Police
(FOP). The FOP was for many years
considered a police social organiza-
tion, but in recent years, has become
more labor-oriented in an effort to re-
main competitive with rival organiza-
tions. At the national level, the FOP is
structured for lobbying and supportive
data assistance to lodges. National
dues are minimal. The FOP State and
local lodges are the focal point for
control of dues and providing union
services.

3) The International Union of Po-
lice Associations (IUPA). The IUPA is a
splinter group from the old Internation-
al Conference of Police Associations
(ICPA). Granted a charter by the AFL-
CIO, the IUPA is attempting to bring
police officers into the mainstream of
the trade union movement. The IUPA’s
dues—$1, per man per month—are
used for congressional representation
in Washington and for the right to be a
part of and call upon the assistance of
fellow AFL - CIO members / locals
throughout the country. IUPA locals
provide the bulk of labor services to
union members.

4) The National Association of Po-
lice Organizations (NAPO). NAPO is
another splinter organization from the
ICPA, led by officers opposed to the
IUPA affiliation with the AFL-CIO. This
organization also promises national
congressional representation but at a
lower dues structure of 12 cents per
man per month.

These organizations engage in bit-
ter struggles with each other in an
effort to win the allegiance and finan-
cial support of local police unions
throughout the country. Each group in-

flates its membership size, rival organi-
zations trade charges and counter-
charges, and leaders engage in over-
blown rhetoric concerning each
group’s assets and liabilities. National
leaders have demonstrated a complete
unwillingness to compromise for the
good of establishing one national
union. The police labor movement suf-
fers deeply from rival unionism at the
national level. The ability of all police
officers to make an impact on law
enforcement issues of national scope
is severely diminished. Until unification
of police under one national union is
accomplished, the national scene will
continue to founder in an endless array
of rhetoric, promises, charges, and
countercharges by the leaders of na-
tional organizations. The prospect for
one united national police union in the
1980’s is virtually nonexistent.

Police Fundraising Practices

Police labor organizations are re-
quired to expend great amounts of
money for union services. These ex-
penditures are normally for profession-
al negotiators, attorneys for disciplinary
cases and affirmative lawsuits, arbitra-
tion costs, staff salaries, office ex-
penses, travel expenses, and lobbying
costs. The dues structure of most
local, State, and national police labor
organizations are insufficient to absorb
all of these costs. It is therefore neces-
sary for these groups to supplement
their operating expenses through addi-
tional fundraising programs.

The most common form of police
organization fundraising is through
telephone solicitation when citizens
and/or businessmen are asked to
make contributions for benefit shows,
dances, or magazine advertising. The
labor organization contracts with a pro-
moter, who controls the entire solicita-
tion campaign and normally receives a
substantial percentage of the proceeds
from the campaigns.

In an excellent treatment of police
solicitations, Police Magazine address-
es many of the questionable practices
used by promoters to increase profits,
with such practices being, at the very
least, acquiesced to by the sponsoring
police organization.® Among these
practices are:

1) A sales pitch used by solicitors
expressly stating or implying that they
are police officers;

2) Using a sales pitch that implies
that the proceeds from a solicitation
campaign will be used for charitable
purposes, such as a police widows’
fund or little league sponsorship, when,
in fact, the proceeds are used for the
general operating expenses of the la-
bor union;

3) Overselling tickets to benefit
shows;

4) Using the implied coercive pow-
er of the police to obtain contributions
from businessmen; and

5) Excessive profits going into the
hands of promoters.

There is no question that police
unions need the money gathered from
such campaigns for operating ex-
penses. Unscrupulous practices to
raise this money have, however,
caused public scrutiny and regulation
of police solicitations. State legisla-
tures and local governments have
adopted laws that prohibit solicitation
or place severe restrictions on the
amount of proceeds that can be
given to an outside promoter (i.e.
25 percent).

Police labor unions are not entirely
at fault for the abuses that take place.
There are many private entrepreneurs
throughout the country who solicit for
police benefits and magazines without
representing any legitimate law en-
forcement organization, using misrep-
resentation and strong-arm tactics to
make sales.

It is essential that police labor
unions take strong steps toward self-
regulation of their solicitation pro-
grams. The failure to do so will inevita-
bly result in the destruction of an
essential fundraising device for the
union. It is suggested that police labor
unions consider the following reforms
in their solicitation programs:

1) Elimination of solicitation cam-
paigns that request funds for charitable
purposes when revenues from the pro-
gram will be used for general operating
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expenses of the union. Persons solicit-
ed for donations or magazine advertis-
ing should be told the specific
purposes for which the money is going
to be used. If the union does, in fact,
spend a certain portion of revenues for
charitable purposes, the amount actu-
ally to be spent should be revealed to
the person solicited.

2) Elimination of outside promot-
ers, and instead, use of a person hired
and controlled by the union to conduct
the entire solicitation operation. This
alternative gives the union complete
control over solicitations, including all
money derived from campaigns, great-
er regulation over sales pitches used
by telephone solicitors, and greater
control over the product sold.

3) Unions should work closely with

city councilmen, State legislators, pros-
ecutors, better business bureaus, and
chambers of commerce to inform the
public of and maintain control over un-
scrupulous, fraudulent police solicita-
tion operations.
An enlightened approach to solicitation
practices will more likely insure the
continued privilege of unions to pro-
duce revenues through fundraising.

Use of the Strike as a Confrontation
Tactic

In many States, the adoption by
legislatures of compulsory binding ar-
bitration as the final step for resolution
of collective bargaining impasses has
led to virtual elimination of strikes in
the police and fire services. It is unnec-
essary for public safety unions to with-
hold services when confrontation can
be avoided by third-party neutral deter-
mination of issues in dispute.

There are, however, 40 States that
either have no final binding impasse
procedures in a public employment
collective bargaining statute or do not
even have a statutory scheme for pub-
lic employees to bargain collectively. It
is irrefutable that police strikes are oc-
curring only in cities where impasse
procedures are nonbinding or where
there is no collective bargaining legis-
lation at all.*°
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The police strike was, in the
1960’s and early 1970's, an effective
tactic used by unions to press for eco-
nomic gains. The public perception of
an unguarded community fomented a
climate of fear conducive to settlement
of issues with the employer. Public em-
ployers have, however, become more
sophisticated and recognize that they
do not have to be pressured to settle
on the basis of a threat or actual use of
a strike by a police union. Several fac-
tors contribute to this new employer
attitude toward police strikes. First,
employers recognize that during a
strike the use of supervisors on longer
shifts, supplemented by sheriff depu-
ties and State police, can more than
adequately protect the community. In
fact, it can be argued that there are
more police on the street during a
strike than wunder normal circum-
stances. Second, the public is now
aware that lives and property will re-
main protected during a strike, thereby
removing a primary condition favorable
to settlement in the past. Third, the
public does not have the same toler-
ance for police strikes that might have
existed previously. Finally, police offi-
cers, unlike their counterparts in the
private sector, have not exhibited the
willingness to engage in strike vio-
lence, such as sabotage and picket
line fights, that sometimes serve as an
impetus for settlement.

It is contended that most police
strikes in the 1980’s will be a fruitless
and damaging experience for unions
and their members. This situation
places unions in an untenable position,
since the strike is normally used in
States with inadequate impasse proce-
dures or no collective bargaining legis-
lation. If police officers are denied the
strike as a weapon, they must look to
other alternatives to achieve organiza-
tional objectives. Nonconfrontation
tactics that have successfully worked
in other States without strong impasse
procedures or no bargaining legislation
include:

1) Greater use of the initiative and
referendum. Many States and/or local
jurisdictions provide for initiative and
referendum. These procedures can be
used in lieu of a strike to seek public

support on issues, such as police wage
increases. The public will be more sup-
portive of a referendum to resolve a
labor movement issue than of strike
tactics.

2) Use of creative impasse proce-
dures. In some States with weak im-
passe procedures, there is great
resistance among State legislators and
public management representatives to
compulsory binding arbitration. The op-
ponents to arbitration argue that such
a process imposes settlements by out-
siders and does not consider the finan-
cial needs of local communities.
Colorado and Texas have experiment-
ed with another form of binding im-
passe procedure—an initial step of
traditional factfinding and recommen-
dations, and if that process fails to
achieve a settlement, submission of
bargaining issues in dispute to the vot-
ers of the city. This approach allows
greater local citizen decisionmaking in
the bargaining process and still avoids
the need for confrontation by inclusion
of a binding impasse resolution proce-
dure.

Conclusion

The police union movement has
made tremendous strides in the past
20 years. The future holds the promise
for further success, with police unions
playing an active role in the criminal
justice system.

Both union leaders and rank-and-
file members must be cognizant of
their responsibility to preserve the in-
tegrity and vitality of the police labor
movement. Only through an aware-
ness that problems do exist and a
desire to solve those problems can this
responsibility be fulfilled. FBI
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“There is no right to strike against
public safety by anybody, anywhere,
at any time.” (Calvin Coolidge,
Governor of Massachusetts, during
the 1919 Boston police strike)

A police sergeant in San Francis-
co, president of the Police Officers’
Association (POA), stands at the
speakers’ rostrum before the city's
board of supervisors, asking to ad-
dress the board. Hundreds of off-duty
police officers have packed the cham-
bers to hear their leader voice their
grievances. The board president asks
if any member will make a motion to let
the sergeant speak. No one does, and
he is told, “Sorry.” Muttering under his
breath, he strides from the room, fol-
lowed by a mass of shouting police
officers.

Mayor Lewis Murphy of Tucson,
Ariz., refuses to meet over a wage
dispute with the executive board of the
Police Firefighters’ Association (PFA),
calling closed negotiations illegal and
immoral. In response, the PFA initiates
a partial “blue flu,” and Mayor Murphy
promptly proclaims, “I am the Blue
Tiger who will cure the blue flu if there
is another job action.” 1

The city council in Oklahoma City
rejects the 10-percent pay raise for
police recommended by an arbitration
panel. Police officers respond by insti-
tuting a work slowdown (not writing
traffic tickets or acknowledging radio
calls), threatening to walk off the job
en masse if any officer is suspended
for participating. Suddenly, a rumor
sweeps through the department that a
lieutenant is being fired for refusing to
order his men to end the slowdown.
Meanwhile, the city offers a pay raise
of 7.5 percent, a move which many
officers equate with “pouring gasoline
on a flame.” The president of the Fra-
ternal Order of Police (FOP) cries,
“You can whip a dog just so long, and
then he’s going to bite you!” 2

In Las Cruces, N.M., 200 police
officers, plus their families and support-
ers, jam a city commission meeting to
hear their representatives discuss sala-
ries, fringe benefits, and the city’s rec-
ognition of the Las Cruces Police
Officers’ Association (LCPOA) as the
bargaining agent for its members. Dur-
ing the meeting, the commissioners
appear uninterested and contemptu-
ous, and at one point, the city manager
turns his chair around and sits facing
the wall. 3
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The Youngstown, Ohio, Safety
Forces (combined members of the Fra-
ternal Order of Police and the fire-
fighters’ association), dissatisfied with
the city's failure to meet their wage
demands, ask to attend a meeting
scheduled between the city council
and the city administration. The day of
the meeting, the council goes behind
closed doors with the mayor and his
cabinet to discuss the pay issue. The
groups emerge several hours later,
read the wage offer to waiting union
representatives, and refuse to discuss
the subject further. One union leader
bitterly exclaims, “The pay offer was
an insult. We were supposed to come
to the meeting for a dialogue, and then
they locked us out. They’re still playing
games.” 4

Triggering Device

At first glance, the incidents de-
scribed may seem to have little in com-
mon. As it turns out, however, they
each proved to be the episode that had
the final impact on the police during an
already tense atmosphere . .. the
catalyst that provoked angry, frustrated
officers to take that ultimate, unthink-

able step ... a full-fledged police
strike.
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During labor disputes when feel-
ings are running high, any emotional
statement, action, or rumor, even
those unfounded, which would draw
little or no attention under normal cir-
cumstances, may trigger a strike that
can cripple a community for days or
even weeks.

In any city that has experienced
police strikes, it was just such an emo-
tional episode that directly preceded
and triggered the most drastic action
possible on the part of the police—an
action that under ordinary conditions
might not have taken place.

In each example discussed, the
police were frustrated in their attempts
to rectify what they considered to be
unsatisfactory working conditions, poor
employee benefits, and low pay. These
same conditions, however, are found in
police departments of many other
communities; yet, only a relatively few
of them have experienced strikes. As
employee dissatisfaction and frustra-
tion increase, it is inevitably an emo-
tional issue, a triggering device, that
will determine whether a strike does or
does not actually occur.

In San Francisco, for example, the
triggering device was the board of su-
pervisors’ refusal to let the POA presi-
dent speak. When this happened,
crowds of off-duty police followed him
out of the chambers, shouting, “Hit the
bricks!” “Strike!” “Shut it down!" & The

enraged officers headed straight for
the already established strike head-
quarters to receive instructions and
picket signs. Within minutes, most of
them were at their assigned picket lo-
cations.

Prior to the incident at the supervi-
sors’ meeting, during discussions re-
garding the possibility of a strike,
Mayor Joseph Alioto had issued var-
jous ultimatums, such as “Any police-
man who strikes here will be fired.
There isn’t going to be a strike without
stiff and fast action against the POA
and any striking members. . . .” He
also exclaimed, “I want everyone
around here to know that we’re not
quaking in our boots because of a
possible strike. We can ‘win’ against a
strike!” &

Clearly, the atmosphere was right
for a strike in San Francisco. It is possi-
ble, however, that the trauma of a real
walkout could have been averted
through discussions and negotiations,
thereby perhaps avoiding a real emo-
tional incident. In defending the strike
once it began, the POA president ex-
claimed, “The supreme arrogance and
arbitrary behavior of the supervisors
have placed the people of San Fran-
cisco in jeopardy. The crowning insult
was that the supervisors refused to
negotiate and the police were not al-
lowed to speak. Not meeting with us
has caused the most tragic day in San
Francisco. The people are not safe in
their homes, and that is the responsi-
bility of the supervisors.” 7

In Las Cruces, during an already
tense situation, the indifferent attitude
of city officials, particularly the city
manager, outraged police officers and
triggered the emotional explosion that
resulted in a 3-week strike—the long-
est police strike in the history of the
United States.

In Oklahoma City, the rumor that a
lieutenant was being fired was the
catalyst that caused a spontaneous
turn-in of badges by bitter police offi-
cers, who blamed their pent-up anger
and distrust on years of neglect by city
hall.




The emotional issue that sparked
Tucson’s strike was the mayor's al-
leged comment that he was the “Blue
Tiger” and would “cure the blue flu.”
The strike began with a broadcast of
the prearranged code words “Blue Ti-
ger” over the police radio and ended
with the emergency channel's an-
nouncement, “The Tiger is dead.”®

Considered to be one of the most
shocking, critical events that can occur
in any community, a police strike is an
increasingly common phenomenon.
Fortunately, the violence that was as-
sociated with the earliest strikes in this
country has not characterized today’'s
walkouts. A police strike in Boston in
1919 caused three deaths during 4
days of chaos and looting. The Nation-
al Guard was called out, and President
Woodrow Wilson exclaimed,

“A strike of policemen of a great city,
leaving that city at the mercy of an
army of thugs, is a crime against
civilization. In my judgment the
obligation of a policeman is as
sacred and direct as the obligation of
a soldier. He is a public servant, not
a private employee, and the whole
honor of the community is in his
hands. He has no right to prefer any
private advantage to the public
safety.” ®

Although strikes are forbidden in
almost all States, police unions are
participating in them with increasing
frequency. In addition to the cities al-
ready mentioned, many more have had
to contend with striking police in recent
years, including Birmingham, Cincin-
nati, Salt Lake City, Santa Barbara,
Santa Monica, Burbank, Denver, Los
Angeles County, and the State of Ha-
waii.

In some of the cities, the police
had not yet engaged in any type of job
action at the time the emotional issue,
or triggering device, occurred. In oth-
ers, officers were already involved in a
blue flu or other type of job action that,
according to plan, was to last for only a
24-hour period to express dissatisfac-
tion during an already existing labor
dispute.

Recalling the October 1979, “sick-
out” in Denver, Chief of Police Art Dill
now says that his men initially planned
a 1-day-only blue flu epidemic in order
to get the attention of the city adminis-
tration and to apply pressure for higher
wages. During the dispute, a police
officer called in to say he was too ill to
report for duty. Suspecting an epidemic
of the blue flu, the captain answering
the call reported, “Yeah . . . well, take
two cyanide tablets and call me back in
the morning.”

According to Chief Dill, “It was the
captain’s statement over the tele-
phone, that spread like wildfire
throughout the ranks of the striking
officers, that prolonged the epidemic
for two more full days.” 1°

This incident illustrates how,
where a job action is already in prog-
ress, emotional statements or actions
by any of the participants in the dispute
will further antagonize all sides and
prolong the strike. These results were
also seen in Cleveland, where the may-
or's angry statements to the striking
officers caused additional alienation
and embitterment. The day after a
breakdown in wage negotiations be-
tween the police department and the
city administration, more than 75 per-
cent of the 90 patrolmen scheduled to
report for the third shift at midnight
called in sick. The mayor quickly de-
nounced the blue flu outbreak, calling it
a ‘“wildcat strike staged by cry-
babies.” !

During 1918 Boston police strike, soldiers round
up strikers in Boston Commons. (Photo credit
United Press International)

One year later in Cleveland, 13
officers refused to walk foot patrols in
a public housing project, terming the
assignment “too dangerous.” The
mayor promptly fired the whole group,
and the city’s 2,000 police officers
walked off the job in protest. The may-
or then deepened the dispute when he
termed striking police “hoodlums who
have shown a contempt for the law.” 12

The damaging emotional outburst
doesn’t always come from the adminis-
trative side, as was seen in New Or-
leans in February 1979, when the
Teamsters-affiliated Police Association
of Louisiana went on strike for the
second time in 8 days. During negotiat-
ing sessions, the frustrated police
union president, Vincent Bruno, ex-
claimed, “If the talks break down,
we’re going to cave themin . . . wreck
the city! We're not giving in. We're
adamant.” 13

Up until that point, according to a
member of the New Orleans Police
Department, the police had the support
of the public. The citizens of New Or-
leans wanted to see the union’s de-
mands met, so that Mardi Gras
festivities could go on as scheduled.
When Bruno’s words were published in
the newspapers, however, public sym-
pathy began turning against the police,
and one black citizens’ group stated
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that the officers should be arrested as
outlaws and fired. “Thereis no law . . .
which allows any union or its members
to speak of destroying any city in the
United States,” the groups’ statement
said. 4

In cities where strikes have al-
ready ended, anger and resentment
have often built up between all sides in
the disputes to the point where individ-
uals continue after settlement to as-
sault each other verbally. Their actions
only serve to antagonize and polarize
each side at a time when a cooper-
ative attitude is most needed by all
participants.

In July 1979, following a “sickout”
staged by 68 percent of the Los Ange-
les County Sheriff's deputies, Sheriff
Peter Pitchess had such angry words
for his officers who had participated
that according to some members of his
department, he created additional bit-
terness and animosity throughout their
ranks. “I'd like to fire every deputy who
violated his oath,” Sheriff Pitchess
said. “| have been disgusted with the
Board of Supervisors, too, but | didn’t
quit my job. We will investigate each
claim representing a deputy as sick
and dock him . . . maybe we'll take
away their library cards!” '

Sheriff Pitchess’ statement may
well have had the effect of “rubbing
salt in the wounds,” resulting in a
greater cohesiveness among the par-
ticipants in the sickout. Sheriff's depu-
ties indicated that his attitude also
caused some of the nonstriking mem-
bers of the department to aline them-
selves with their cohorts who had
engaged in the job action.

In Tucson, police remained bitter
long after the end of their strike, and
one officer exclaimed, “We went on
strike because we had gotten our teeth
kicked in and the door shut in our
faces, and were told there was no
further to go. They didn’t give us any-
thing, plus they said ‘go away." We
learned the best way to get cops back
to work is to get someone killed.
Strikes can't be professional . . . you
have to hurt someone.” 16

Obviously, these angry, rebellious
words only perpetuate the animosity
between the participants in the dispute,
even long after settlement.
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It's apparent that a variety of di-
verse elements provide the back-
ground material for every police strike,
including low pay, unsatisfactory work-
ing conditions, and poor employee
benefits, factors previously mentioned.
In addition, several other common var-
iables are found in striking police
departments.

The first factor is “bad faith bar-
gaining,” as was seen in the Memphis
police strike, where the underlying
cause of the dispute was the basic
distrust of the mayor and the city's
politicians. “Last year they came to us
and said they were broke,” recalled a
15-year veteran of the police force.
“They convinced the union and they
convinced us to take a 5.5 percent
then because they said they were $12
million in debt and had to beg the state
for money. Well, after we signed that
contract, they started finding mistakes
in their figures. The first mistake got
the deficit down to $9 million, then $3
million, then finally within 30 days after
the contract was signed they found
they actually had a $1.5 million
surplus.” 17

The second variable common to
striking police departments is a break-
down in communications between po-
lice management and its employees,
the city administration and the police,
and the union and its membership. Ac-
cording to the president of one police
union, the typical feeling among patrol-
men is, “Isn’t anyone listening to me?
I'm the one doing the work.” 18

Additional allegations heard when
examining the causes of strikes in-
clude: Lack of experience and ex-
pertise of both the union’s and man-
agement’s bargaining teams; lack of
union leadership; rivalry between
unions; failure of the negotiators to
reach agreement before expiration of
the existing contract; poor supervisory
practices in the police department; lack
of administrative leadership; lack of
education and understanding on the
part of the legislative body; and the
inflammatory role often played by the
media.®

The traumas created by a police
strike are long remembered throughout
the entire community. To the citizens,
the city administration, the police de-
partment itself, and the strikers, a po-
lice strike is a shocking, frightening
event which can have a disastrous ef-
fect on the image of law enforcement.

It is essential that all concerned
parties realize that the objective of col-
lective bargaining is settlement, not
confrontation. Antagonism will happen
often enough without a catalyst. The
key to avoiding emotional issues that
will trigger labor disputes lies in effec-
tive, sincere communications before,
during, and after strikes. At best we
may wish to remember those sage
words of that great philosopher from
Okefenokee Swamp, Pogo, who once
said:

“I'm careful of words | say,

to keep them soft and sweet.
| never know from day to day,
which ones I'll have to eat.”

Hopefully, by learning what has
happened to trigger police strikes in
the cities discussed here, participants
in future labor disputes will be better
prepared to deal with similar issues.
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Today’s police administrator who
believes his agency is immune to a
“job action” or labor strike has failed
to stay abreast of the changing atti-
tudes of modern-day law enforcement
officers.

Strikes by police and sheriff’'s de-
partments are occurring with increased
frequency. As more police unions and
associations are successful in achiev-
ing their goals through strikes, more
will be encouraged to take the same
course of action. No matter how abhor-
rent one feels about police officers
withholding their services from the
public they are sworn to protect, it is a
fact of modern life, and the police ad-
ministrator must plan for just a contin-
gency in his department. One thing in
favor of such planning is time. Unlike a
robbery, fire, flood, or other type of
police emergency, strikes are not sur-
prises. By being reasonably alert to the
conditions within his department, the
chief or sheriff will have ample time to
plan. Much can be done to avert a
strike if everyone recognizes what is at
stake and works toward more accept-
able alternatives.

We in the Santa Barbara Sheriff's
Department saw just such a potential
developing in December 1978. In San-
ta Barbara County, Calif., the sheriff is
not part of the negotiation process,
except through informal political inter-

STRIKE
MANAGEMENT

Trust, Involv.ement,
Communlcanpn,
and Planning

action with individual members of the
board of supervisors. Representatives
of the Deputy Sheriff's Association and
their attorney meet and confer with the
county negotiation team. The sheriff is,
in effect, a third party without formal
input capability, but ultimately respon-
sible for the consequences if the other
two groups fail to reach an agreement.

The main goal of any strike plan-
ning should be the orderly and united
return to normal duty. Bitter feelings
between management and strikers de-
veloped during a strike can carry over
after settlement, causing ill will and
personal hostilities at times lasting for
years. With this in mind, the sheriff's
executive team’s early planning identi-
fied the number one goal should a
strike occur—to have an effective or-
ganization with good working relation-
ships when the strike was over.

Using that objective as our starting
place, we began working backwards,
identifying situations, conditions, and
attitudes which could affect that out-
come. Open communications, rumor
ccntrol, up-front honesty, fairness, and
sensitivity to the situation were just a
few identified goals.

By SHERIFF JOHN W.
CARPENTER
and

CAPT. GEORGE J.
BREGANTE, (Ret.)

Sheriff’s Office
Santa Barbara County, Callif.
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Sheriff Carpenter

Captain Bregante
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It was decided that communica-
tions must be omni-directional and free
flowing. The association or union lead-
ership must not feel intimidated at any
layer of the organization. Accordingly,
the association must also be realistic in
economic growth demands. The de-
partment head can openly and strongly
support a reasonable position. Con-
stantly assessing the governing
board's position on available dollars
projected for salary adjustments will
afford alternative solutions to the de-
partment head and the employees’ as-
sociation.

It is also important to designate a
management liaison officer to the
strike group. At least one commonly
trusted officer should keep in constant
communication with the striking group
leadership; both should be aware of
what is happening. Strikers should not
be depended on to keep each other
informed. Rumor control is critical and
this person can deny or confirm rumors
that run wild during job actions.

An Overview

On April 12, 1979, emergency op-
erations went into effect, as routine
services to 130,357 residents of the
unincorporated area were severely dis-
rupted by a deputy walkout. The nor-
mal complement of over 430
employees was survived by a small
management contingent and a handful
of remaining workers throughout the
9-day strike.

The Santa Barbara County Sher-
iff's Department was the first of 32 law
enforcement agencies to go on strike
or take some type of job action in
California in 1979. However, this strike
was not the first job action in the histo-
ry of the county. In 1970, the deputy
sheriffs walked out for a 24-hour period
over several issues which included sal-
ary and fringe benefits. In order to
understand the events of March and
April 1979, it is necessary to view them
in perspective of the recent history of
the sheriff's department.

The historical overview of the
strike goes back to 1960. Prior to 1960,
Santa Barbara was a lightly populated,
rural-oriented community. The deputies
were untrained and poorly paid, but
there were few urban pressures. How-
ever, with the growth of the University
of California at Santa Barbara, Isla Vis-
ta, the student residential area adja-
cent to the university, became one of
the most densely populated areas in
the State. Police problems arising from
this condition were compounded by
resident social activists. At the same
time, Goleta was booming as a resi-
dential community, helping swell Santa
Barbara’'s population to more than
80,000. But during this period, no in-
crease was made in sheriff's staffing
levels, salary levels, or training. In
1968, the grand jury, during an exten-
sive investigation into irregularities
within the agency, determined that se-
vere personnel deficiencies existed.
Recruiting standards were inadequate,
salaries were not attracting enough
professional candidates, and virtually
no county subsidized training was be-
ing provided.

The response by county govern-
ment was to add more personnel and
increase the number of top-level com-
mand positions. No significant effort
was made to improve the working con-
ditions of the deputies or to make the
salary and fringe benefits competitive.
The county’s policy of virtually no sup-
port for inservice training was failing to
prepare these men to cope with the
complexities of modern-day law en-
forcement problems that were to en-
gulf them.

Eventually, student unrest spread
to the streets of Isla Vista and several
riots ensued. The 1970 Isla Vista riots
dramatically showed the inadequacies
of the county’s preparedness. Unpre-
pared, poorly equipped, and untrained
for the responsibilities thrust upon
them, the deputies responded in a
manner which resulted in public allega-
tions of brutality, unprofessionalism,
and ineffective leadership.

Following the riots, the deputies
formed an association to help combat
accusations of misconduct. The asso-
ciation later met during 1970 to negoti-
ate salaries and fringe benefits. The
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county’s minimal offer of a salary ad-
justment was immediately deemed un-
acceptable by the members of the
association. They believed that the
county had exploited them for many
years and that the public humiliation
suffered during the riots because of the
lack of preparedness and the trauma
of being charged with brutality after the
fact was the direct result of that exploi-
tation.

Demands of a significant salary
increase were made, along with an
education incentive program and other
fringe benefits that would recognize
the service and sacrifice made by the
members of the sheriff's office for the
citizens of Santa Barbara County. The
demands were unacceptable to the
county, and members of the board of
supervisors didn’t take the threat of
strike seriously. But association mem-
bers voted to strike rather than to at-
tempt any further negotiation. The
strike, which was settled in 24 hours,
took the county by surprise.

In 1970, a new sheriff was elected.
Upon taking office, he stated that he
found “an organization with a weak
management structure and a strong
rank and file.” Departmental personnel
were undertrained for their jobs. Many
were poorly motivated, and morale was
a major problem. County government,
as a result of the recent negotiations,
was antagonistic toward the sheriff's
office. They apparently feared the mili-
tancy of the deputies and seemed de-
termined to take a harder line in future
matters concerning personnel. The
sheriff set about upgrading personnel
through training and recruitment stand-
ards. Equipment and communications
were improved. Lateral entry recruit-
ment helped fill vacancies with officers
already familiar with urban police prob-
lems. An effort was also made to im-
prove departmental credibility with
other county agencies. Internally, visi-
ble steps toward ‘“‘professionalization”
were taken with the development of
organization standards and discipline,

“The main goal of any
strike planning should
be the orderly and
united return to normal
duty.”

and a strong management team was
built up. In the ensuing years, the soli-
darity and militancy of the deputies’
association somewhat diminished; by
1975, the potential for any job action
within the sheriff's department was
nonexistent.

During 1975, county firemen en-
gaged in a bitter 7-day strike over sala-
ry and duty hours. Firemen who didn’t
strike were augmented with deputies,
which resulted in hard feelings be-
tween members of the firefighters’
union and the deputies. The deputies’
association subsequently made it a
policy never to work out of their job
classification to break a job action of
another agency.

In 1977, the possibility of a strike
by deputies escalated during salary ne-
gotiations. The county was preparing
an austere budget that included a
3-percent salary increase for all county
employees. The deputies’ association
was reluctant to accept such a settle-
ment, and a vote to strike failed by less
than six votes. At that time, the sheriff
was prompted to develop and file away
contingency plans to be used in the
event of a strike. However, the county
administrative officer didn’t share the
concern and relied upon the county’s
ability to respond without a formalized
plan.

Morale had sunk to a new low in
1978 after the passage of Proposition
13.' The combination of increased liv-
ing costs and fixed salary was resulting
in an exodus of trained and experi-
enced deputies from the sheriff's
department, resulting in vacancies that
were difficult to fill. Replacement offi-
cers had little or no police experience.
Attrition at the rate of 24 percent left
positions unfiled and inexperienced
employees facing increased work-
loads. Four months before the strike,
the president of the deputies’ associ-

ation met with the sheriff to outline
salary demands for the coming negoti-
ations, commenting that a strike was a
strong possibility. The sheriff then noti-
fied other area law enforcement chiefs
of the potential for a strike and learned
that either limited response or none at
all would be forthcoming from other
police agencies or from State re-
sources.

Sheriff’'s Policy

With the growing potential for a
strike by his deputy sheriffs, the sheriff
developed his basic policy position
with regard to any employee job action.
Although he shared their concern over
the state of the economy, the sheriff
took an affirmative position and formal-
ly announced a policy that he would
not sanction a strike or other similar
job action. It was considered important
to have all persons involved or af-
fected to know the consequences of
their acts. The strike policy was both
uncomplicated and direct. No job
action would be condoned, and any
employee participating in such action
would be disciplined. The policy was
based on several principles. First, the
sheriff's fundamental obligation to the
citizens is to provide them with police
protection and services. No respon-
sible administrator could condone
something that interfered with that obli-
gation. Second, the incompatibility
of police strikes with law enforce-
ment professionalism automatically ex-
cluded any possibility of condoning
such action. To condone or support
such an unprofessional act as a strike,
regardless of its justification, was inde-
fensible.

Each deputy was treated with in-
tegrity and honesty, and in return, it
was expected that each deputy would
be honest and candid in his dealings
with the department. It was made clear
that such actions as work slowdowns,
work speedups, “blue flu,” or sick-ins
were essentially dishonest. If an em-
ployee decided to withhold his service,
his professional integrity would dictate
that he be honest to himself, his em-
ployer, and the public.
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Implementing this policy, however,
was more complicated and had to be
accomplished with discretion and judg-
ment. Over the years, a relationship of
mutual trust and respect had devel-
oped with the rank and file. It was the
primary management goal to emerge
from this strike with an effective organi-
zation. If preserving the future effec-
tiveness of the sheriff's office after the
strike was to be achieved, great care
had to be exercised so as to maintain a
hardline policy opposing strikes without
jeopardizing the trust and respect of
the strikers. This could be accom-
plished by adopting a policy of open
and candid communication with all em-
ployees regarding matters affecting
them. An atmosphere of trust is essen-
tial and must be established. During a
strike, communication and credibility
are critical; both will fail if any trust is
violated. The sheriff took executive ac-
tion and clearly stated his opposition to
any job action, along with his policy of
disciplinary action for any employee
participating in the strike. The specific
punishment was announced so that
each employee would know what to
expect in the event he chose to walk
out. When it became apparent that
many probationary deputies were
gravely concerned over the tenuous
status of their jobs and feared that they
would be fired if they participated in the
job action, the sheriff announced that
probationers would not be singled out
for harsher punishment than any other
employee. It was imperative that the
department’s position be firm; yet, it
had to be administered in a fair man-
ner.

Contingency Plans

Meanwhile, plans were being
made for personnel with the rank of
lieutenant and above to take on all
duties should a strike occur. All other
supervisors were ordered to report
their availability for duty. It was learned
that management employees could re-
fresh their technical skills through oc-
casional field experience so they would
be familiar with logistics, policy and
procedure, specialized equipment, and
work areas when deployed to the field
during a strike. A prestrike manage-
ment survey to “poll” the position of
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employees was not taken since this
can be construed as management
pressure. Besides, a survey of this type
is seldom accurate, and an administra-
tor could find himself basing his plan
on resources that would not be availa-
ble.

During the strike, many services
and departmental division of labor
were modified, realined, or suspended.
All report taking was to be suspended,
except in emergency calls involving
threat of life, limb, or serious property
damage or loss. Priority responses
were determined before the strike, and
the internal organization, neighboring
police agencies, the media, and the
public were made aware of the plan.
Yet, the ongoing operations were as-
sessed daily to accommodate chang-
ing priorities and pressures.

All substations were to close, and
all telephone and radio traffic was to
be handled from the main office. It was
important to keep the operation con-
trolling service requests staffed with
well-informed personnel. The person
screening incoming calls for service
would have to make many arbitrary
decisions. That person should be com-
pletely briefed on the status of the
strike at all times and should be of
sufficient rank to accommodate policy
discretion.

The administrators were assigned
to 12-hour shifts, 7 days a week. All
staff personnel were put on standby
the day before the strike, and once the
strike vote was taken, they were to be
notified and automatically go to their
preassigned strike-duty assignments.
A proactive strike operations plan
should trigger events rather than the
reverse. Any strike plan should be in-
troduced early so it can already be
operational if employees walk out.

During the strike, regular staff dis-
cussions and briefings were conduct-
ed. Everyone on duty is concerned
with the status of the strike, and ac-
cordingly, all staff personnel should be

incorporated in planning. It is also im-
portant to monitor closely the physical
and mental condition of those working.
Many times, people working long and
stressful hours do not realize how tired
they are getting. Fatigue can temper
acts which will erode relationships and
provoke problems. One careless act
could prolong a job action for days.

From the outset of plan develop-
ment, the determination was to resist
the traditional approach in jail oper-
ations of reverting to a general lock
down of the entire institution. The deci-
sion was made to do everything possi-
ble to maintain a normal environment
for prisoners. Special arrangements
were made with the presiding judges of
municipal and superior courts to have
arraignments conducted in the jalil,
courts conducted without the presence
of a bailiff, and special prisoner trans-
portation provided to outlying courts in
special cases.

In order to be able to determine
what personnel were actually on strike
at the time of the job action and to
preclude any claim by personnel that
they were on days off, department gen-
eral orders were issued prior to the
time of the anticipated strike deadline.
One of the general orders cancelled all
vacation, holiday, or other time-off re-
quests. The second general order,
served on each sergeant who was
charged with the responsibility of in-
forming personnel under their com-
mand, was also issued prior to any
anticipated strike actions and directed
each employee to report his availability
for duty to a designated staff officer
between specified hours on a specific
date. The order further specified that
anyone who did not report in by the
predetermined time would be pre-
sumed to be on strike. Both orders had
an automatic rescind clause in the
event of no strike action or at termina-
tion of the strike action.

In December 1978, the county ad-
ministrative officer issued his 1979-80
budget instructions. No new positions
would be approved, and the potential
for laying off existing deputies because
of Proposition 13 cutbacks became a
major concern to the department. In
January 1979, the California Supreme
Court invalidated the State statute



freezing salary increases for recipients
of State bailout money. Jurisdictions
with existing contracts realized immedi-
ate, and sometimes retroactive, relief
pursuant to their contract terms. Lo-
cally, deputy frustrations intensified
because the prevailing board of super-
visors publicly proposed early salary
negotiations for 1979; however, the
county employee groups were deter-
mined to obtain retroactive adjust-
ments for 1978 first. This was a major
issue with the Deputy Sheriff's
Association.

The Strike and Its Impact

The strike officially began at 10
p.m., Thursday, April 12. The deputies’
association had met earlier that night
to vote on the county’s most recent
offer—a 12-percent pay hike and a
lump sum of $250. Only five deputies
reported for work. In addition to the
deputies, all but a handful of the 60
corrections officers (jailers assigned to
the county jail) walked out in sympathy
at midnight, as did the sheriff’s clerical
workers in the records bureau and in-
mate records department.

Many of the normal day-to-day operations of the
department were suspended or reassigned to
management personnel when the deputies went
on strike.
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The sheriff then asked for assist-
ance from auxiliary resources as soon
as the strike was imminent. Immediate
notification went out to the sheriff's
reserve bureau, ordering all reserve
deputies to report for duty. The re-
serves refused, out of sympathy for the
deputies.

During the 9-day strike, there was
no discernible adverse public opinion
by the citizens, either by mail, tele-
phone, or letters to the editors of the
local news media. The striking depu-
ties characterized this as “silent sup-
port” by the public.

Because contract negotiations
had reached an impasse, the California
State Conciliation Service sent a medi-
ator in an effort to reinstitute bargain-
ing, but his efforts to reopen nego-
tiations were not fruitful. Finally, a
meeting was arranged between the
sheriff, the deputies, and the board of
supervisors. In less than an hour, a
compromise salary raise of 14 percent
was agreed on, and each of the strik-
ing deputies was allowed to use over-
time, vacation, and holiday leave for
the time absent.

The agreement was considered a
victory for the deputies. The 14-per-
cent increase, which was 2 percent
more than any other bargaining unit
received, was symbolic of the county
treating them differently from other em-
ployees. The return to normal oper-
ations following the strike was a
relatively easy task, since much of it
had been planned in advance of the
acceptance vote.

Disciplinary Action

As indicated earlier, this strike re-
sulted in disciplinary action for 256
employees. A critical part of the de-
partment’s return to normal operations
was the rapid implementation of pun-
ishment. Since it was the only residual
aspect of the strike, and because of its
negative connotation, it was important
that this be placed behind us as soon
as possible. The reprimands and the
Skelly? notifications were mass-pro-
duced and issued immediately. Those
employees who waived their Skelly
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“. . . departments
should adopt a
philosophy that

negotiations are a

year-round process.”

rights were disciplined without delay,
and the action was taken on the others
as soon as the 10-day appeal period
expired. Suspensions and extra duty
were administered by the division com-
manders, with instructions that all disci-
plinary action was to be completed
within 3 months.

Review of Relevant Principles

After the strike, evaluative man-
agement work sessions were held. Any
major or unusual operation deserves
review, and a strike certainly meets
that criteria. The lessons learned from
this strike have been plentiful and pro-
found. The after-action report might
suggest a slightly different approach by
both the department and those on
strike.

In reviewing the events leading up
to and including the strike, those in-
volved realized that there were many
basic management principles that had
a direct value toward achieving depart-
mental goals. However, many of the
principles that were found to be effec-
tive when applied are little more than
sound commonsense that helped in a
crisis. For instance, the principle that
“there is nothing wrong with showing
concern for employee plight” is merely
commonsense, although there could
easily be a tendency for management
to assume a position of silence in order
to maintain impartiality. Department
management must be sensitive to the

economic situation of employees. An
attitude of indifference, or worse, a
negative attitude, will provoke employ-
ees to “fend for themselves.” Also, as
another example, it was found that it
can be a disastrous mistake for man-
agers to take the strike personally,
since it can distort their perceptions
and serve to defeat their own pur-
poses. The strike must be recognized
professionally. Personal values are
compromised by everyone in a strike;
professional behavior generates co-
operation.

It was decided that all levels of the
department could benefit from formal
training in labor relations. Particular
consideration should be directed at
staff personnel who will be directly in-
volved in job action planning and mem-
bers of the department who are
elected to represent the association.

More importantly, however, de-
partments should adopt a philosophy
that negotiations are a year-round
process. The department and the pub-
lic entity must recognize that employ-
ees cannot be flatly denied some hope

of economic progress. Day-to-day de-
velopment of compensation packages
can eliminate the eventuality of a job
action. Government structures cannot
remain insulated from true employee
feelings by a few administrators, since
employees might well recognize and
accept that there are no dollars for
raises—if they believe that government
is frying to somehow compensate
them. FBI

Footnotes

' Proposition 13 was a property tax limiting initiative
that California voters passed in June 1978. The proposition
limits tax to 1 percent of the 1975 appraisal value and this
drastically limits funding sources for local government.
(Applied to property owners before 1975, varied
application to those purchasing property after 1975).

2 The Skelly decision is a 1975 California Supreme
Court decision setting minimum procedures for taking
punitive action against a permanent civil service employee.
As a minimum, Skelly requires that in disciplinary actions
the employer must present the employee with a writter,
notice before disciplinary action is taken. The employer
must also provide the employee with written reports and
documents which the superior used to make his decision
for the proposed disciplinary action. Before the disciplinary
action, the employee has the right to respond, either orally
or in writing, to the department head who can effectively
recommend that the proposed discipline be taken or not. If
any disciplinary action is taken, the employee must be
served with written notice specifically describing the
discipling and the facts upon which the discipline was
based.



TRAINING

A Prescription for
Job Action

Any law enforcement job action
ranging from “blue flu” to strike tends
to act as a corrosive agent on the
fabric of society. This is true regardless
of whether the action is just.

Traditional public perception of the
police role in our society includes a
critical element of trust that police
would loyally respond to emergencies
that occur within the community. In
situations involving job actions by po-
lice, the level of police response to
community crisis is necessarily low-
ered by the nature of the job action.
The response level could be, in the
case of a strike, completely reduced,
or in the case of a lesser job action,
minor reductions in critical response
levels would occur. In any case, a cer-
tain measure of public confidence in
police is eroded.

By EDWARD J. TULLY

Special Agent
Education/Communication Arts Unit
FBI Academy
Quantico, Va.

On the other hand, the police lose
confidence in police management and
other negotiating parties when they are
forced to take job actions in order to
obtain concessions they believe they
deserve. Public managers also lose
confidence in law enforcement officers
when job actions render their pledge to
protect society a pledge of meaning-
less hypocrisy. Thus, we have a situa-
tion in which police, government, and
the public are all losers.

Special Agent Tully
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If the loss of public trust and the
mutual respect between labor and
management were temporary, the
strategy of job actions as a response
to insensitive management might well
be successful. This, however, may not
be the case. The combined losses
cannot be viewed as being temporary
as it may well be that the loss of public
trust is, in a sense, cumulative and
permanent.

Once the public loses confidence
in the legitimacy of law enforcement
organizations in general, and police of-
ficers in particular with regard to their
commitment to public protection, our
social fabric is threatened and our val-
ue set diminished. Once police officers
believe that governmental organiza-
tions are not interested in responding
to their legitimate needs, the commit-
ment of police officers to a life of public

SA Richard M. Ayres, Management Science Unit,
FBI Academy, addresses a class during a labor
relations seminar sponsored by the
Massachusetts Criminal Justice Trainee Council.
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“The public interest is
best served if each
party involved in a

labor dispute has equal
skills to use in the

resolution of the
dispute or the process
of negotiations.”

service wanes. Once government per-
ceives that employees have trans-
ferred their prime loyalty to a different
master—the employee association—
the idealistic commitment to public
service is placed in jeopardy only to be
replaced by a contractual agreement
devoid of abstract ethical values, such
as duty, honor, and loyalty. Thus, can
government expect that these ethical
values remain a critical but unrewarded
element of the job?

The problem of social fabric corro-
sion is multifaceted and not necessar-
ily limited to labor/management dis-
putes, but also occurs in cases of cor-
ruption, poor management, and ineffi-
ciency. There is no question that the
problem is complex, and thus, it is
difficult to draw a definite conclusion
that law enforcement job actions pose
a serious threat to our profession, pub-
lic trust, or good government. Howev-
er, the lack of scientific evidence in
regard to the exact amount of damage
inflicted should not deter our common-
sense realization that the stakes in law
enforcement labor/management rela-
tions go beyond dollars and cents.

Accepting the fact that the ramifi-
cations of poor labor/management re-
lations are indeed critical, both labor
and management have a responsibility
to examine every alternative which, if
successfully implemented, could lead
to a reduction in the number or severity
of job actions. One such alternative is
found in the process of training. There
are few examples in law enforcement
that suggest that this alternative has




been given serious consideration. To
be sure, training programs for manage-
ment and labor officials will not elimi-
nate job actions. Nonetheless, Police
Strikes: Causes and Prevention, pub-
lished by the International Association
of Chiefs of Police, leads the reader to
the inescapable conclusion that many
recent job actions resulted when con-
flicting parties were deficient in skills
ranging from contract negotiations to
proper grievance handling. A review of
this study leaves one with the impres-
sion that much of the difficulty experi-
enced in the five cities described in the
book as having serious labor problems
could have been effectively reduced by
a prior subscription to a strong training
program for all parties in each jurisdic-
tion. Just a casual analysis of the fun-
damental mistakes made by the parties
involved in the labor disputes in the
five cities cited had their root cause in
basic ignorance of proper labor/man-
agement relations.

For example, inexperienced man-
agement negotiators were cited as a
problem in three of the five strike-
bound cities, inexperienced labor ne-
gotiators were found in four of five
affected cities, and poor supervisory
practices received blame as a causa-
tive factor in each of the five cities
analyzed. The study also indicated that
one serious problem with all parties
involved prior to the job actions was
that no close liaison existed with city
personnel and labor representatives.!

Briefly, a three-point training pro-
gram can produce significant results in
the area of labor/management con-
flict. First, police and city management
should be exposed to basic and ad-
vanced management training pro-
grams with particular emphasis in the
area of contract administration, com-
munication skills, and basic supervi-
sory practices. There are many other
areas in which both parties need train-
ing, but these topical areas make the
point that poor management practices,
poor communication, and sloppy con-
tract administration are causative fac-
tors in labor disputes, many of which
can be avoided by knowledgeable
managers.

“Training can increase
the professional level
of our labor
representatives and
government officials to
the ultimate benefit of
labor, management,
and above all. . . the
public.”

Secondly, labor leaders need
management training specifically de-
signed to assist them in the proper
management of the labor association.
Therefore, basic management topics
such as decisionmaking, leadership,
and planning are critical to successful
management of labor organizations.
Other specific areas, such as contract
negotiations, impasse resolutions, and
the proper handling of grievances,
would also benefit labor officials.

Third, joint training sessions at-
tended by management and labor offi-
cials from the same jurisdiction can
reduce labor/management skill differ-
entials, and by associating together in
the same classroom, dispell the atmos-
phere of mutual distrust which builds
when parties have insufficient knowl-
edge of one another.

Joint training of labor/manage-
ment officials is an idea which is long
overdue. Great dividends can be
achieved by governmental jurisdictions
if they realize that money spent for
labor/management training should be
equally divided between labor and
management representatives, and at
the appropriate time, resources should
be expended for joint training. In the

long run, it makes little sense for one
side to gain “knowledge superiority”
over the other. The public interest is
best served if each party involved in a
labor dispute has equal skills to use in
the resolution of the dispute or the
process of negotiation.

One must realize that the process
of training is not a magical solution to
all problems. There is a time to train
and there is also a time when training
is a waste of time and resources. In the
area of labor/management relations,
particularly in those specific areas
where tactical or management igno-
rance leads to a situation which pro-
duces an inevitable emotional over-
response, the time to train is certainly
at hand. The training should be deliv-
ered by government to both sides in
equal measures and in some areas to
a joint audience. In this way, the levels
of communication can be enhanced.
The stakes in this “game” of labor/
management relations in the public
sector in general, and the law enforce-
ment profession in particular, are too
high to be left to amateurs. Training
can increase the professional level of
our labor representatives and govern-
ment officials to the ultimate benefit of
labor, management, and above all . . .
the public. FBI

Footnote

! William D. Gentel and Martha L. Handman, Police
Strikes: Causes and Prevention, (Gaithersburg, Md.:
International Association of Chiefs of Police, Inc., 1979),
p. 162.
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Law Enforcement and
Government Liability

An Analysis

of Recent Section

Special Agent Schofield

26 / FBI Law Enforcement Bulletin

1983 Litigation

By DANIEL L. SCHOFIELD
Special Agent

Legal Counsel Division

Federal Bureau

of Investigation

Washington, D.C.

Law enforcement officers of other
than Federal jurisdiction who are
interested in any legal issue discussed
in this article should consult their legal
aaviser. Some police procedures ruled
permissible under Federal
constitutional law are of questionable
legality under State law or are not
permitted at all.

Potential liability of local
governments for the unconstitutional
conduct of their law enforcement
employees has been significantly
increased by recent court decisions. It
is therefore essential that cities,
counties, and other local agencies,
with the help of competent legal
aavice, regularly evaluate policies and
practices to make certain they conform
to the evolving body of constitutional
law.

In the 1961 decision of Monroe v.
Pape,' the U.S. Supreme Court ruled
that municipal corporations could not
be sued under the Civil Rights Act of
1871, codified in 42 U.S.C. §1983
(hereinafter § 1983).2 While acknowl-
edging that municipal liability might
provide a more-effective mode of com-
pensation than private remedies and
tend to eradicate abuses at the police
level,® the Court in Monroe concluded
that legislative history revealed a deci-
sion by Congress not to include munici-
palities within the ambit of § 1983.4

In 1978, the Supreme Court decid-
ed the case of Monell v. Department
of Social Services,® which reversed
Monroe, and held that municipalities
could be sued under §1983. Two
years after Monell, the Supreme
Court ruled in the case of Owen v. City
of Independence® that governmental
entities sued under § 1983 could not
assert a good faith defense.

Collectively, these two decisions
significantly increase the potential lia-
bility of governmental entities sued un-
der §1983.7 Moreover, while future
litigation will develop the precise con-
tours of that liability, it seems clear that
the operation of a law enforcement
agency may frequently generate claims
against the government under § 1983.8

This article will examine the opin-
ions of the Supreme Court in Monell
and Owen and then focus on some
lower Federal court opinions where
complaints attempted to predicate
governmental liability under § 1983
on allegations of law enforcement
misconduct.




The Supreme Court and Section
1983

In Monell v. Department of Social
Services, the Supreme Court engaged
in a fresh analysis of the legislative
history of § 1983 and concluded that
Congress did intend for municipalities
and other entities of local government
to be liable under § 1983.°2 In overruling
the precedent established in Monroe
precluding such suits, the Court an-
swered some important questions con-
cerning the scope of governmental
liability under § 1983. Accordingly, the
opinion merits careful analysis.

In Monell, a class of female em-
ployees brought a § 1983 suit against
the city and some city officials in their
official capacities, alleging the uncon-
stitutionality of a city policy that re-
quired pregnant employees to take
unpaid leaves of absence before such
leaves were required for medical rea-
sons. The relief sought was an injunc-
tion against the policy and back pay
from the city. Lower Federal courts had
found the policy unconstitutional, but
determined that the Supreme Court’s
decision in Monroe barred recovery of
back pay from the city.

The Supreme Court reversed and
held that local governing bodies are
liable under § 1983 for monetary, de-
claratory, or injunctive relief where the
action that is alleged to be unconstitu-
tional implements or executes a policy
statement, ordinance, regulation, or
decision officially adopted and promul-
gated by that body’s officers.1® More-
over, in addition to being liable for
official policy which is deemed uncon-
stitutional, as in Monell, the Court also
said that local government is
liable for constitutional deprivations
visited pursuant to governmental
“custom,” even though such a custom
has not received formal approval
through the body’'s official decision-
making channels.?

However, the opinion in Monell
clearly states that governmental policy
or custom must cause the constitution-
al deprivation and plainly rejects the
notion that local government can be
sued under a respondeat superior the-
ory.'2 In that context the Court said:

“. .. alocal government may not be
sued under § 1983 for an injury in-
flicted solely by its employees or
agents. Instead, it is when execution
of a government’s policy or custom,
whether made by its lawmakers or
by those whose edicts or acts may
fairly be said to represent official
policy, inflicts the injury that the gov-
ernment as an entity is responsible
under § 1983.” 13
Monell left unresolved the ques-
tion of whether government may assert
some form of good faith immunity
when sued under § 1983. That issue
was squarely addressed by the Court 2
years later in the Owen case.

Owen v. City of Independence

A review of the facts in Owen
reveals that the city council of
Independence, Mo., released to the
news media reports of an investigation
of the city police department4 and
ordered the city manager to take ap-
propriate action against those the re-
port indicated had engaged in wrongful
conduct. George Owen was then dis-
charged from his position as chief of
police. No reason was given for the
dismissal except for a written notice
stating that the dismissal was made
pursuant to a specified provision of the
city charter. Owens subsequently
brought suit under § 1983 against the
city, city manager, and members of the

city council in their official capacities,
alleging that he was discharged with-
out notice of reasons and without an
opportunity for a name-clearing hear-
ing, and that the circumstances sur-
rounding the dismissal had blackened
his name and reputation in violation of
his constitutional rights to procedural
and substantive due process.

Justice Brennan, writing for a five-
member majority, concluded that even
if the decision of the city officials to
discharge Owen was made in good
faith, the city is not entitled to assert
the good faith of its officials as a de-
fense to a constitutional violation.1s
Justice Brennan concluded that an
analysis of the law of immunity and the
legislative history of § 1983 required
rejection of a qualified immunity for
local government. Justice Brennan
said the central aim of § 1983 is to
provide protection to those persons
wronged by the misuse of governmen-
tal power, and that by creating an ex-
press Federal remedy, Congress
sought to enforce provisions of the
Constitution against those who act un-
der the authority of State government.1®
Justice Brennan reasoned that many
victims of municipal malfeasance
would be left remediless if the city were

permitted to assert a good faith de-
fense, and that a damages remedy is a
vital component of any scheme for
vindicating cherished constitutional
guarantees.!”

Justice Brennan also wrote that in
addition to providing compensation to
the victims of governmental abuse,
strict liability for local government
would serve as a deterrent against fu-
ture constitutional deprivations and
provide an incentive for officials in
policymaking positions to institute in-
ternal rules and programs designed to
minimize the likelihood of unintentional
infringements of constitutional rights.*®
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“. . . if action is taken by an official whose edicts or acts may
fairly be said to represent official policy or custom and that action
causes a constitutional injury, the city will be liable. . . .”

Justice Brennan argued that the
ruling in Owen properly allocates the
costs of governmental activity, consist-
ent with an evolving principle of equit-
able loss-spreading, and assures
compensation for innocent individuals
who are harmed by an abuse of gov-
ernmental authority. Furthermore, the
offending official, so long as he con-
ducts himself in good faith, will be
protected from personal liability by a
qualified immunity, and the local gov-
ernmental entity will be forced to bear
only the costs of injury inflicted by the
execution of a policy or custom made
by its lawmakers or by those whose
edicts or acts may fairly be said to
represent official policy.!?

In dissent, Justice Powell noted
that in just 2 years, the decisions in
Monell and Owen changed the position
of local government in a § 1983 case
from that of absolute immunity to strict
liability.?® In Justice Powell’s view, strict
liability unreasonably subjects local
governments to damage judgments for
actions that were reasonable when
performed and could spawn onerous
judgments against local government
and distort the decisionmaking
process.?!

Federal Court Cases Involving Law
Enforcement

The Supreme Court’s decisions in
Monell and Owen make a local govern-
mental body strictly liable under
§ 1983 for a constitutional injury that is
caused by a specific governmental
policy or custom. Since government
acts through its high-level officials, the
actions of those officials may consti-
tute manifestations of an ongoing poli-
cy or custom which can provide a basis
for a § 1983 claim against the city.2 In
Monell, the Court said that if unconsti-
tutional actions are taken by a person
whose edicts or acts may fairly be said
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to represent official policy, then the city
is liable. While it is unlikely a court
would conclude that a law enforce-
ment officer is such a person, it seems
clear that the actions of the chief of
police or sheriff or other high-ranking
law enforcement officials may gener-
ate liability for the government.??

Moreover, a § 1983 suit against
the chief of police in his official capac-
ity will be treated as a suit against the
governmental entity for which he is an
agent. Thus, in light of Owen, the good
faith intentions of an official sued in his
official capacity may not be asserted
by the government as a defense to a
§ 1983 claim.*

Those recent lower Federal court
decisions where alleged governmental
liability under § 1983 is in some fash-
ion connected with law enforcement
should also be examined. Because this
area of law is relatively new and com-
plex, the results reached are not al-
ways consistent, as the courts confront
the difficult task of shaping the exact
scope of governmental liability. There-
fore, the cases have been organized
according to the nature of the allega-
tions of misconduct as follows:

1) Action by law enforcement offi-
cers, '

2) Action by officials, and

3) Inaction by officials.

Action by Law Enforcement
Officers

Several courts have addressed
the specific question of whether mis-
conduct by law enforcement officers is
sufficient to trigger governmental liabili-
ty under § 1983.

In Marrero v. City of Hialeah,? the
U.S. Court of Appeals for the Fifth
Circuit was asked to decide whether
the city of Hialeah, Fla., could be sued
under § 1983 for a search conducted
by the police which was alleged to be
unconstitutional. Expressing the pre-
vailing view on that question, the court
said that under Monell, a city is not
liable for injuries inflicted by its employ-
ees or agents on a theory of respon-
deat supericr.?¢ The court ruled the city
is liable as an entity only where the
unlawful actions of the police are un-
dertaken pursuant to official or unoffi-
cial policy or custom of the city, and
that such cannot be inferred from a
single alleged incident of unlawful po-
lice conduct.?’

However, in Owens v. Hass,*® the
second circuit suggested that a single,
unusually brutal or egregious illegality,
such as a beating administered by a
group of municipal employees, may be
sufficiently out of the ordinary to war-
rant governmental liability.?® In addi-
tion, in Ellis v. City of Chicago,* a
Federal district court ruled that a viable
§ 1983 claim was stated against the
city where it was alleged that the police
conducted illegal searches of the plain-
tiff's home on three instances within a
2-year period.*!




Thus, while Marrero represents
the result reached by most courts, the
decisions in Owens and Ellis suggest
that proof of persistent practices of
illegality by the police or an unusually
egregious instance of police miscon-
duct may be interpreted as unofficial
policy or custom rendering the govern-
ment liable under § 1983.

Action by Officials

The decision of the Supreme
Court in Owen provides a good exam-
ple of a case where the actions of city
officials (unconstitutional dismissal of
chief) resulted in § 1983 liability for the
city. Another case involving action by
city officials resulting in the unconstitu-
tional dismissal of a law enforcement
officer is Shuman v. City of Phila-
delphia.**

In Shuman, a Federal district court
concluded that a dismissed police offi-
cer had stated a claim that fit within the
scope of municipal liability as set forth
in Monell. The officer claimed his dis-
charge resulted from his failure to an-
swer all questions propounded to him
during an official investigation of his
off-duty conduct. The department as a
matter of policy required officers to
answer all such gquestions or face dis-
missal.

The Shuman court concluded that
the constitutional right of privacy pro-
tects personal information from disclo-
sure, 33 and that departmental officials
would have to demonstrate compelling
reasons for the information before
compelled disclosure would be consti-
tutionally justified. Moreover, the court
stated that a person’s private sexual
activities are within the zone of privacy
that is protected from unwarranted
government intrusion.34 In finding that
city officials had failed to meet the
burden of showing that the officer’s
off-duty personal activities had a sub-
stantial impact on job performance, the

court ordered that the officer be rein-
stated and that the city be liable under
§ 1983 for the full amount of back pay.35

In Williams v. Alioto,3¢ a city was
held liable under § 1983 because of
specific action ordered by city officials
which was subsequently determined to
be unconstitutional. Williams involved a
§ 1983 claim against officials of the city
of San Francisco and officials of the
police department seeking declaratory
and injunctive relief on behalf of black
male persons who were subject to be-
ing stopped and “pat searched” as a
result of a directive issued by depart-
mental officials. The Williams court is-
sued a preliminary injunction ordering
the officials to stop the practice and
also concluded that the plaintiffs were
entitled to reasonable attorney’s fees
under the Civil Rights Attorney’s Fees
Act of 1976.37 The court said that a
§ 1983 action against city officials in
their official capacities is really a suit
against the city and that the good faith
of those officials is not a bar to award-
ing attorney’s fees against the city.38

In Truck Drivers and Helpers Local
Union v. City of Atlanta,?® a Federal
district court sustained a § 1983 claim
against the city of Atlanta where it was
determined that city officials had acted
in a way which denied the police union
equal protection. The court found the
city had a system of dues checkoff for
other city empolyees who were union
members, but refused to extend the
same benefit to the employees of the
police department.4©

In summary, the above cases sug-
gest that if action is taken by an official
whose edicts or acts may fairly be said
to represent official policy or custom
and that action causes a constitutional
injury, the city will be liable under
§ 1983.

Inaction by Officials

Several courts have also been
asked to decide whether the inaction
of officials in the form of failing to
properly train, supervise, discipline, or
fund can create § 1983 liability for the
government. In that regard, the Su-
preme Court said in Monell that local
governing bodies “may be sued for
constitutional deprivations visited pur-
suant to governmental ‘custom’ even
though such a custom has not re-
ceived formal approval through the
body’s official decisionmaking chan-
nels.” 41 While Monell did not set forth a
clear explanation of what constitutes
governmental custom,*2 lower Federal
courts have indicated that official inac-
tion involving a refusal to enforce rules
or a systematic maladministration of a
police agency can become so en-
trenched that it solidifies into a custom
which is actionable under § 1983.

For example, in Mayes v. Elrod, 43
a Federal district court was confronted
with the question of whether the al-
leged continuing pattern of underfund-
ing county programs can qualify as a
custom in light of Monell. The Mayes
case involved an action to recover
damages for injuries received while the
plaintiff was a pretrial detainee in the
county jail. The court concluded that
the county has a legal duty to maintain
the jail in a suitable condition and that
a persistent practice of underfunding
and maladministration can rise to the
level of an official custom.#4 However,

January 1981 / 29




“. .. a governmental entity will be strictly liable under § 1983
where a specific policy or custom of its law
enforcement agency causes a constitutional injury.”

Mayes requires that the plaintiff estab-
lish a casual link between the under-
funding and his ultimate injuries before
the county will be liable under
§ 1983.45

In Turpin v. Mailet*® the U.S.
Court of Appeals for the Second Circuit
was asked to decide whether the inac-
tion of officials on the board of police in
failing to discipline a particular police
officer could constitute official policy or
custom under Monell. While agreeing
that official policy can sometimes be
inferred from the omissions of supervi-
sory officials,4” the Turpin court em-
phasized that the plaintiff must show
an affirmative link between the inaction
and the ultimate injury. The court said a
strong case for imposing § 1983 liabili-
ty on the city for the inaction of officials
occurs where there is a failure to rem-
edy a specific situation, the continu-
ation of which causes the injury, such
as failing to discipline an officer who
repeatedly engages in misconduct.48
However, absent some clear evidence
of inaction or acquiescence in a prior
pattern of illegal conduct, the court
said a policy of supervisory indiffer-
ence could not ordinarily be inferred
from a single incident of police miscon-
duct.#?® In that regard, the Twrpin court
said:

““. . . where senior personnel have
knowledge of a pattern of constitu-
tionally offensive acts by their subor-
dinates but fail to take remedial
steps, the municipality may be held
liable for a subsequent violation if
the superior’s inaction amounts to
deliberate indifference or to tacit au-
thorization of the offensive acts.” 50

In the case of Edmonds v. Dillin,5*
a Federal district court rejected the
idea that official inaction must reach
the point of deliberate indifference 52
and instead formulated the following
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test to be used in instances where
municipal liability under § 1983 is predi-
cated on an allegation of improper po-
lice training:

“If a municipality completely fails to
train its police force, or trains its
officers in a manner that is in reck-
less disregard of the need to inform
and instruct police officers to per-
form their duties in conformity with
the Constitution, and if the munici-
pality might reasonably foresee that
unconstitutional actions of its police
officers might be committed by rea-
son of the municipalities failure or
reckless disregard, then the munici-
pality would have implicitly author-
ized or acquiesced in such future
unconstitutional acts.” 53

In contrast to the standard adopt-
ed in Edmonds, a Federal district court
in the case of Jones v. City of Philadel-
phia 54 dismissed a § 1983 claim against
the city and narrowly defined, as fol-
lows, the scope of municipal liability
where it is claimed that negligent or
reckless training or supervision caused
the injury:

“Negligence, whether conclusorily
described as gross or otherwise, is
clearly insufficient under the stand-
ards set forth in Monell. Indeed,
even the deliberate act of a city
official, absent the trappings of offi-
cial policy or custom, will not serve
as a basis for municipal liability un-
der § 1983.” 55

The differing standards adopted in
Edmonds and Jones underscore the
difficulty lower Federal courts may ex-
perience interpreting Monell and Owen
and suggest that subsequent litigation
may result in inconsistent rulings as the

Federal courts attempt to delineate the
scope of § 1983 liability. However, an
analysis of the cases indicates that
there is a consensus on three points.
First, official inaction in the context of
improper training, discipline, supervi-
sion, or funding can generate govern-
mental liability under § 1983.56 Second,
the likelihood of liability increases
where the complaint contains specific
allegations that demonstrate that offi-
cials knew or should have known that
particular deficiencies existed and their
inaction in failing to remedy those defi-
ciencies caused the constitutional in-
jury. Third, mere negligence in the form
of official inaction is probably insuffi-
cient to state a § 1983 claim.57

Conclusion

Predictably, the pressures associ-
ated with effective law enforcement
will generate some § 1983 claims
against local government. While not
entirely consistent, the cases dis-
cussed in this article reveal several
points of agreement that deserve men-
tion. First, a governmental entity will be
strictly liable under § 1983 where a
specific policy or custom of its law
enforcement agency causes a consti-
tutional injury. Second, if a complaint
fails to allege a direct link between a
policy or custom and the injury, or fash-
ions the claim in conclusory terms, the
government could consider a motion to
have the § 1983 claim summarily dis-
missed.®® Third, law enforcement agen-
cies should carefully and periodically
evaluate their policies and practices to
be certain they conform to the evolving
body of constitutional doctrine. Fourth,
law enforcement administrators should
insist on the continuing availability of
competent legal advice to reduce the
risk of governmental liability under
§ 1983. For example, in the case of




Garner v. Memphis Police Depart-
ment,%® the U.S. Court of Appeals for
the Sixth Circuit indicated that a city
might be liable where police depart-
mental policy authorized, in accord-
ance with local law, the use of deadly
force to apprehend nondangerous flee-
ing felons, if that policy is later deter-
mined to be in violation of Federal
constitutional standards.

One final comment is merited. It
remains to be seen whether the pros-
pect of governmental liability under
§ 1983 will create a substantial burden
on local government or be an effective
deterrent to unlawful conduct.®° If strict
§ 1983 liability assists in the creation of
a healthy tension between the desire
for effective law enforcement and the
constitutional rights of citizens, then
the recent developments in § 1983 lia-
bility discussed in this article seem
quite appropriate. Moreover, if the ad-
ditional pressure that is placed on local
government by the threat of liability
results in a substantial reduction in the
frequency of law enforcement miscon-
duct, arguments against the exclusion-
ary rule may become more persuasive.
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242 U.S.C. § 1983 provides in relevant part: “Every
person who, under color of any statute, ordinance,
regulation, custom, or usage, of any State or Territory,
subjects, or causes to be subjected, any citizen of the
United States or other person within the jurisdiction thereof
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WANTED

Richard N. Nickl

Also known as Richard Gleason,
Jack Johnson, Richard M. Nickel,
Brandon A. Hanck, Richard M. Nickl,
Richard Michael Nickl, and Richard
Nicholas Nickl.

Wanted for:
Interstate Flight—Murder

The Crime

While serving a life sentence for
the murder of one police officer and
the wounding of another, Nickl es-
caped on July 25, 1974, from the Wis-
consin Correctional Institute, Fox Lake,
Wis.

A Federal warrant for Nickl's ar-
rest was issued on August 8, 1974, at
Milwaukee, Wis.

32 / FBI Law Enforcement Bulletin

Photographs taken 1967.

Description

AGE st 46, born August 6,
1934, Chicago, II.

Complexion.......... Medium.

(- Te - [———. White.

Nationality ............ American.

Occupations ........ Bartender, construc-
tion worker, dog ken-
nel operator, dog
trainer, laborer, and
salesman.

Scars

and Marks........ Scar left forehead to

scalp; scar over left
eyebrow; brown
mole right side of
face; vaccination
scar upper left arm;
scar left hand.

Remarks............... May have mustache,
beard, or long hair;
may wear wig or
have hair transplant;
reportedly suffers
from arthritis; may
walk with a slight
limp.

EBNOL - . v 849 635 A.

U.S. GOVERNMENT PRINTING OFFICE :

Caution

Nickl has been convicted of rob-
bery and murder in the past. He should
be considered armed, dangerous, and
an escape risk.

Notify the FBI

Any person having information
which might assist in locating this fugi-
tive is requested to notify immediately
the Director of the Federal Bureau of
Investigation, U.S. Department of Jus-
tice, Washington, D.C. 20535, or the
Special Agent in Charge of the nearest
FBI field office, the telephone number

of which appears on the first page of

most local directories.

Classification Data:

NCIC Classification:
PO67161816DIPO171717

Fingerprint Classification:
170 5 R 000 16

119 W 000

1981 0 - 332-887



Change of
Address

Not an order form

Complete this form and
return to:

Director

Federal Bureau of
Investigation
Washington, D.C. 20535

LAW

ENFORCEMENT
BULLETIN

Name

Title

Address

............................................................................................................................................................................................

Labor
Handbook
Available

Currently available to elected
municipal officials, city and county
managers, and police officials is a
handbook outlining developments in
police labor contracts and suggesting
ways to resolve key issues.

The survey, conducted by the Na-
tional League of Cities and the Police
Executive Research Forum and funded
in part by a grant from the Law En-
forcement Assistance Administration,
analyzed 98 contracts in jurisdictions
of 100,000 or more, concentrating on
15 issues. The topics included griev-
ance clauses, arbitration procedures,
discipline  provisions, cost-of-living
adjustments, transfers, reductions in
force, sick leave, antistrike provisions,
and internal rules and regulations.

According to the survey, approxi-
mately 75 percent of the contracts
contained ‘“management rights” lan-
guage indicating management’s unilat-
eral power to act lawfully in
administering the police agency, i.e.,
freedom to determine and change de-
partment structures, assign work and
overtime, and transfer employees.

Grievance machinery was in 85
percent of the agreements, and in
more than 75 percent, there was bind-
ing arbitration by neutral third parties.

About 58 percent referred to employee
discipline, but there were substantial
differences in phrasing. Police rights’
provisions, such as union or legal rep-
resentation during internal investiga-
tions and polygraph use, were in 26
percent of the contracts. Some 15 per-
cent had cost-of-living wage provi-
sions, but only a few contracts had
provisions for laying off or recalling
personnel.

There were substantial variations
in sick leave language. One day of sick
leave for each month of service was
the most frequent provision. One juris-
diction discovered that 90 percent of
the sick leave requests involved a sin-
gle day that preceded or followed a
scheduled day off or holiday.

Less than 25 percent of agree-
ments required that employees and the
union be given a copy of the depart-
ment’s rules. About 75 percent of the
contracts prohibited strikes.

Copies of the executive summary,
“Police Collective Bargaining Agree-
ments—A National Management Sur-
vey,” can be obtained from the
National League of Cities, 1620 | Street
N.W., Washington, D.C. 20006.
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Unusual
Pattern

The pattern shown here is unusual
due to the figure number eight located
in the middle of the innermost recurv-
ing ridge. The pattern is classified as a
whorl with an inner tracing referenced
to meet tracing.

o BAY
4

‘4
il
.‘,
]
19

S e T




