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Use All Available Personnel

Invariably, the early phases of a
major case investigation are the
most important and personnel-in-
tensive. Almost simultaneously,
personnel must process the crime
scene, interview victims and wit-
nesses, pursue any initial leads, and
begin canvassing residents and mo-
torists for additional leads. If there
are not enough investigators to per-
form all of these tasks, supervisors
should not hesitate to use available
patrol personnel.

Every department has talented
patrol officers who work the street
diligently every day. Some are wait-
ing for their chance to be assigned
to criminal investigations; others
prefer patrol work but enjoy the
challenge and change of pace that
a major case investigation offers.
Supervisors should harness the
abilities of these officers in the
early phases of an investigation to
perform specific tasks, such as

canvassing motorists, thereby free-
ing investigators to concentrate on
interviewing witnesses and follow-
ing leads.

Supervisors also should seek
the assistance of surrounding law
enforcement agencies. In many ju-
risdictions, city and county law en-
forcement agencies form major
case task forces to assist one an-
other in times of emergency. If the
circumstances warrant, SuUpervisors
should not hesitate to request the
assistance of task force partners
during major case investigations.

Once the investigators who
will be assigned to the case are
assembled, the supervisor must
give them leads that suit their
skills. Some investigators excel at
processing crime scenes, others at
interviewing victims or conducting
interrogations. Supervisors must be
cognizant of the different abilities
of their personnel. Chronic failure
to appreciate and properly assess

Captain Sullivan commands the criminal investigation
division of the Dubuque, lowa, Police Department.
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One of the most
critical errors
supervisors can
make during a
major case
investigation is
moving too fast.

JJ

the skills of investigators will result
in a growing list of unresolved
cases.

Develop a Checklist

Just as investigators use check-
lists to guide them while processing
crime scenes and documenting in-
vestigative steps, Supervisors
should use a checklist as a guide
while performing supervisory du-
ties. Supervisors should develop a
standing list of the primary tasks
that must be performed during in-
vestigations and then check them
off as they are assigned. Supervi-
sors should personalize the check-
list to fit their needs and the require-
ments of the department. The
checklist should be comprehensive
enough to address the wide ranging
aspects of a major case investiga-
tion, which include securing the
crime scene, notifying the medical
examiner, obtaining search war-
rants, and assigning vehicle and
residence canvasses. Prepared
checklists reduce the pressure on
supervisors to remember everything
and can assist them in organizing
and prioritizing the investigative
steps that must be completed.

Focus on the Evidence

Occasionally, investigators and
supervisors become too focused on
searching for and arresting a sus-
pect instead of locating, securing,
and collecting evidence of the
crime. Generally, the investigative
team gets only one opportunity to
collect evidence, and it must gather
all it can while the evidence remains
available.

At times, of course, suspects
possess evidence on their bodies or
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By MICHAEL J. SULLIVAN

Managing Major Case Investigations
Suggestions for Supervisors

he telephone rings, rousing

you from a deep sleep. As

the supervisor of a detective
squad, you have grown accustomed
to being awakened in the middle of
the night. At the other end of the
line, the night-watch patrol supervi-
sor informs you that a double homi-
cide has just occurred; investigative
staff and supervisors are required to
assist with the investigation. You
will take over as the case supervisor
once you report to duty.

What do you do? Do you have
guidelines or a protocol in place to
provide a framework for proceeding
with the supervision of the case?

While reference material pro-
viding officers and investigators
guidance on the proper procedures
to follow when conducting major
case investigations abounds, little
of this material is available for su-
pervisors who have to manage
these cases. Thus, many supervisors
must rely on trial and error to de-
velop a workable blueprint for man-
aging and supervising major case
investigations. The following sug-
gestions provide basic guidelines
for managing the complexities of a
major case investigation. They do
not represent a step-by-step guide to
case management but, rather, a
framework to keep investigations
on track. Together with an agency’s
established policies, these guide-
lines should provide supervisors
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with a strategic plan for managing
major case investigations.

SUPERVISING MAJOR
CASE INVESTIGATIONS

Slow Down

One of the most critical errors
supervisors can make during a ma-
jor case investigation is moving too

fast. To be sure, circumstances of-
ten force investigators to move
quickly on a particular lead, but the
pace of the investigation itself
should be more controlled. Mis-
takes become inevitable when
speed supersedes thought. Supervi-
sors who assume control of a run-
away investigation should work to
slow it down.




clothing, which must be collected
as soon as possible. Investigators
should understand, however, that
they can locate suspects, collect
evidence from them, and then re-
lease them. If the evidence points to
a specific individual, investigators
can pick up that suspect for addi-
tional questioning and detention, if
appropriate.

While the seriousness of a
crime and the desire to protect the
public may dictate that investiga-
tors arrest a suspect immediately,
supervisors must weigh the long-
term implications such a move may
have on the litigation of the case. As
a rule, supervisors should ensure
that investigators possess sufficient
evidence to convict a suspect before
the individual is detained.

At the same time, supervisors
should encourage evidence techni-
cians and detectives to take the time
necessary to process the crime
scene thoroughly, even if the scene
must be secured for several days to
ensure a methodical search. Investi-
gators may have only one opportu-
nity to collect evidence. Supervi-
sors must ensure that they do it right
the first time.

Know the Crime Scene

Supervisors should familiarize
themselves with the scene of the
crime. If possible, they should
visit the area where the crime
was committed. However, this
does not mean that supervisors
should neediessly enter the primary
crime scene and disturb physical
evidence. Instead, they should care-
fully review any available photo-
graphs or videotape of the immedi-
ate crime scene.

Supervisors not needed at the
crime scene should return to the
precinct house or command center
to be available for telephone con-
sultations. A supervisor should be
able to direct the investigation from
a remote site. Moreover, investiga-
tors will appreciate the fact that the
supervisor is not standing over their
shoulders, watching every move
they make.

1!

...supervisors
should ensure that
investigators
possess sufficient
evidence to convict a
suspect before the
individual is
detained.

Maintain a Supervisory
Log of Events

Unfortunately, some supervi-
sors believe that upon their promo-
tion they abdicate their responsibil-
ity for writing reports and detailing
their activities in an investigation.
To the contrary, supervisors have a
responsibility to document their ac-
tivities just as their officers and in-
vestigators do. Prosecutors and ju-
ries want to know what transpires
during major case investigations
from the perspective of the case su-
pervisor. Such information pro-
vides an important overview of the
case that the court may not get from
any other source.

Supervisors asked to recount
the details of a case would be remiss
trying to accurately recall from
memory everything that happened
during an investigation that may
have concluded several months be-
fore the trial. For this and other rea-
sons, supervisors should document
information as it comes to them,
including the time and date and the
name of the person who provided
the information. The supervisory
log also should outline all investiga-
tive assignments and specify when
they were made.

Conduct Daily Briefings

As a case progresses, daily
briefings take on an important role
in an investigation. They keep in-
vestigators apprised of the progress
being made and keep personnel as-
sisting with the case familiar with
the latest developments. In some
cases, supervisors might want to
hold two briefings a day, one in
the morning and one in the late
afternoon.

Keep Superiors Apprised

Throughout an investigation,
supervisors should keep their sup-
eriors informed of vital case details.
To this end, supervisors should in-
vite department executives to attend
daily briefings.

Communicate with
the Prosecutor’s Office

Most prosecutors like to be no-
tified when a law enforcement
agency within their jurisdiction ini-
tiates a major case investigation.
Prosecutors who know they are
going to be the trial attorney for
a particular case often prefer to
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be involved in the investigation
from the beginning. A cooperative
arrangement in this area benefits
both parties.

In many cases, investigators re-
quire the assistance of prosecutors
in preparing search warrants and
other legal documents. When super-
visors keep prosecutors informed
from the beginning of an investiga-
tion, they eliminate the untimely
delays that occur when prosecutors
must review bulky case files to
bring themselves up to date on an
investigation.

Cooperate with the Media

As soon as practical, a supervi-
sor should arrange to disclose pre-
liminary information to the media
via a press release or news confer-
ence. In agencies with a designated
press officer, supervisors may not
have to attend press conferences,
but they should take part in deciding
what information is released to the
media. Generally, reporters appre-
ciate that investigators have a job to
do and understand that they cannot
reveal every detail of an investiga-
tion. For the most part, reporters are
satisfied if the police department
provides periodic updates regarding
an investigation.

Supervisors should maintain a
proper perspective of the media’s
potential role in a major case inves-
tigation. The press can be an indis-
pensable asset in disseminating po-
tentially helpful information to the
general public—information that
can produce valuable leads in a
stalled case, for example. Supervi-
sors should strive to achieve a coop-
erative balance when dealing with
the press.

Monitor the
Welfare of Subordinates

Supervisors should monitor the
well-being of their personnel
throughout a major case investiga-
tion. Accordingly, supervisors
should prioritize the investigative
steps and ensure that investigators
have sufficient opportunities for
breaks during the day. If the crime
scene requires extensive process-
ing, supervisors should arrange to
have the area sealed and secured
until the following day, when rested
investigators and technicians can
resume where they left off. Ex-
hausted and overly stressed per-
sonnel become prone to making
mistakes.

...effective
management can
help build a strong
esprit-de-corps
among the personnel
conducting these
investigations.

MANAGING THE
ONGOING INVESTIGATION

Once the initial stages of an in-
vestigation have been completed,
supervisors must be prepared to
manage the case follow-up. In many
ways, successful follow-up presents
a very different set of challenges
for which supervisors must be
prepared.

Control Files

It is crucial to the success of any
long-term investigation that super-
visors establish an effective system
for controlling case files. To ensure
the integrity of individual case files,
supervisors should assign one in-
vestigator as the case agent. The
case agent is responsible for insert-
ing all reports or other materials
into the working case file and
should be held accountable if prob-
lems arise with the file.

To ensure that potential leads
are not missed, no reports should be
put into the file until the case agent
and the supervisor read and initial
them. Because the case agent
might be in the field for extended
periods, the supervisor must take
an active role in prioritizing leads.
The supervisor should approve
each lead before it is assigned to an
investigator.

Cases that generate fewer than
300 leads probably can be managed
by using hard-copy lead sheets and
indices. However, supervisors
should make use of available com-
puter software programs for cata-
loging and analyzing leads in cases
that generate—or have the potential
to generate—a greater number of
leads.

To further control the paper
flow in major cases, supervisors
should arrange to have all original
reports forwarded to records control
personnel so they can copy and
distribute the reports to the de-
tective bureau. This prevents ori-
ginal reports from being confused
with their copies and also prevents
multiple copies of the same re-
port from being forwarded to
detectives.
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Take Care of the Details

Supervisors should handle as
many of the small, but important,
details as possible so that investiga-
tors can follow up on leads without
being distracted. For example, su-
pervisors should act as the conduit
between investigators and prosecu-
tors when subpoenas are required,
thus eliminating the need for inves-
tigators to expend quality investiga-
tive time pursuing such matters. Su-
pervisors also should ensure—on a
continuing basis—that investiga-
tors have the basic materials neces-
sary to do their jobs.

Cooperate with Other Agencies

Supervisors can enhance inves-
tigations greatly by fostering com-
munication with other law en-
forcement agencies. Proactive
supervisors share their case infor-
mation with any agency that may
be able to provide leads or other
information to help resolve a case.
Today’s criminals are highly mo-
bile and neighboring agencies may
be investigating different cases
that could be traced to a single
offender. By combining resources,
agencies can identify patterns that
sharpen the focus of seemingly
disparate investigations. But super-
visors cannot realize these potential
benefits if they do not share
information.

Keep Investigations Focused

Supervisors deal with many
talented and strong-willed in-
vestigators while managing major
case investigations. Among their
many tasks, supervisors must
keep investigations focused, while
managing all of the individual

personalities and egos involved. To
do so, supervisors should continu-
ally reinforce the team concept.
Many theories generally de-
velop during major case investiga-
tions, particularly before a suspect
is identified. The supervisor must
encourage investigators to keep
their options open and consider all
possibilities. Most important, in-
vestigators should be allowed to
pursue only those theories that are
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based on sound logic and consistent
with the known evidence. Because
supervisors generally do not inter-
view witnesses or victims, they of-
ten can maintain a more objective
view of the case and its intricacies
and recognize when an investiga-
tion is drifting off course

Commend Hard Work

Finally, supervisors should not
forget to recognize and commend
investigators and officers for their
hard work and commitment. While

investigators strive to solve all
cases, realistic experience dictates
that some will go unsolved, despite
the efforts of the personnel in-
volved. Supervisors should com-
mend investigators not only for suc-
cesses but also for diligent work,
regardless of the outcome. Such
praise helps to maintain morale
during protracted investigations
and helps to establish a positive
long-term working relationship be-
tween supervisors and their in-
vestigative staffs. Supervisors
never should burn their bridges on
one case by demanding more than
their personnel can give.

CONCLUSION

Major case investigations place
special demands on supervisors.
These challenges require that
supervisors develop effective strat-
egies to manage the myriad duties
they must perform. By adopting
fairly simple measures, however,
supervisors can meet the challenges
posed by these often-complex
investigations.

Despite—or perhaps because
of—the pressures associated with
major case investigations, effective
management can help to build a
strong esprit-de-corps among the
personnel conducting these investi-
gations. Supervisors should ensure
that investigations proceed in a
methodical manner that fosters
careful fact-finding and yields
strong cases that can withstand
close scrutiny in court. Supervisors
also must reassure investigators
when hard work yields limited re-
sults. There will be other cases. In
fact, the next one may be just a
phone call away. 4
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Perspective

: Zerb olerancéﬁ
in a Small Town

" | By Albert J. McCarthy
|
I he Kennett Square, Pennsylvania, Police

Department and the New York City Police
Department (NYPD) have one thing in common—
both are law enforcement agencies. Beyond that,
similarities can be hard to find. With a police force of
over 38,000 sworn personnel, New York City has
more than six times as many police officers as
Kennett Square has citizens. Yet, in recent years, this
small community of 5,600, located 25 miles south-
west of Philadelphia, has suffered many of the
plagues normally associated with big cities—includ-
ing increased assaults, heightened levels of public
drunkenness and disorderly conduct, prostitution, and
a flourishing open-air drug market operating around
the clock.

The combined affects of these and other factors
fueled an appreciable decline in the quality of life in
Kennett Square. Throughout the early 1990s, Part I
crime-per-capita figures increased.' In 1993, the once-
placid community experienced four homicides. In
1994, Philadelphia Magazine ranked the borough as
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one of the 10 least safe communities in the Philadel-
phia metropolitan area.”

The growing crime problem did not reflect a
lack of resourcefulness on the part of the police
department. High clearance rates for Part I and
Part II crimes—50 percent and 65 percent, respec-
tively—demonstrated the effectiveness of the 12-
member police force.? Periodic drug sweeps con-
ducted with the assistance of the state police yielded
numerous convictions and helped to dismantle
organized trafficking rings. Residents of Kennett
Square consistently expressed confidence and satis-
faction with their police department. But, the overall
quality of life continued to decline. The question
remained: What could be done to reverse this trend?

Big City Model

Ironically, the answer was being formulated 100
miles away in a metropolis long regarded as an
ongoing experiment in civic dysfunction. By the mid-
1990s, though, New York City had begun to post
dramatic reductions in crime. Between 1993 and
1996, the rate of serious crime in the city dropped
nearly 40 percent, while the crime rate nationally
declined a modest 2 percent.* The city has recorded
significant reductions in a broad range of crimes: The
number of murders fell from 2,245 in 1990 to less
than 1,000 in 1996, while auto theft rates declined
over 50 percent from 1990 figures. The number of
rapes, assaults, and robberies also has declined
significantly.’

Chief McCarthy B
commands the
Kennett Square,
Pennsylvania,
Police Department.
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The reduced crime rates can be traced in large
part to a shift in focus adopted by the NYPD in 1994.
Applying many of the principles outlined in the
Broken Windows theory developed by James Q.
Wilson and George Kelling over a decade earlier.° the
NYPD implemented a zero-tolerance policy toward
criminal activity—including seemingly petty offenses
that rarely warranted police intervention before. As
the police began to make arrests for such quality-of-
life offenses as public drunkenness,
graffiti-painting, aggressive

come to understand and accept that major crimes are
going to occur, and they generally are satisfied with
the law enforcement response to these types of
crimes. However, the approach adopted by New York
City addressed the types of miscreant activity and
minor crimes that have an even greater impact on
communities. When the police began to target those
kinds of problems, crime rates in all classifications
dropped.

Still; as Kennett Square’s
Police Chief, I remained skeptical

panhandling, and disorderly
conduct, outward signs of social
control began to return to the city’s
public areas. Law-abiding citizens
became emboldened to reclaim
areas and practices that long ago
had been abandoned. As they did,
they further reestablished basic
codes of civil conduct throughout
the city. Soon, public areas, such as
Bryant Park, which essentially had

From the start,
officers expressed a
higher level of

enthusiasm for the
new approach than |
had anticipated.

of whether a zero tolerance ap-
proach could produce similar
results in our own small commu-
nity. For one thing, the 12-member
police department could hardly
match the NYPD in resources or in
the kind of blanket presence of
uniformed officers that New York
could deploy to enforce its focus
on order maintenance.

Then, late in 1995, a discussion

)

been surrendered to criminals and
miscreants, flourished as the public
reclaimed and the city rejuvenated them.

Equally as dramatic as the public revitalization
that followed the shift in police focus and practices
was the impact of the zero tolerance policy on serious
crime. Murders, assaults, rapes, and other serious
crimes plunged in the wake of the police crackdown
on comparatively minor offenses. While other fac-
tors—such as the maturing of the drug trade (most of
the turf wars had been settled by the mid-1990s), a
prolonged stock market boom, and a rejuvenating
wave of immigration—contributed to the enhanced
livability of New York City, the impact of the police
department’s emphasis on maintaining order, rather
than merely reacting to crimes, clearly played a
pivotal role.

Adapting the New York Model

When I began reading articles about New York
City’s zero tolerance approach, I was intrigued by the
reduction in all types of criminal activity it yielded.
The approach itself seemed to reflect a fundamental
perception regarding the nature and effects of crimi-
nal activity: Citizens in industrialized societies have

with an NYPD patrol officer began
to change my perceptions. The
officer expressed overwhelming enthusiasm for the
quality-of-life approach being implemented by his
department. The 9-year veteran related that for the
first time in years, he actually enjoyed going to work
because he could see noticeable signs of improvement
in the community directly related to the actions of the
police department. He further explained that precinct
commanders now were given greater latitude to
address the problems residents identified in their
individual precincts. Although it took several months
for the department as a whole to accept and become
comfortable with this new orientation, the benefits to
the morale of the department eventually paralleled the
improvements to the quality of life the approach
brought about in the community

While the crime problem in Kennett Square might
seem mild compared to the problems of a big city, to
residents they are no less pressing. Throughout its
history, which dates back to the late 1800s, the
Kennett Square Police Department had strived to deal
with issues before they became crime problems.
During the late 1970s, the proliferation of drugs in
the community ushered in new challenges for the
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police department. Two particular apartment com-
plexes became open-air drug markets. As a life-long
resident, I witnessed the deteriorating effects of crime
in Kennett Square during the 1980s and 1990s, and I
resolved to address the problem.

Throughout the spring of 1996, 1 spoke to as
many residents as I could. I asked

It became readily apparent from the information I
collected that most of the problems irritating citizens
and impacting the quality of life in the borough
occurred between 9 p.m. and 3 a.m. Problems were
reported 7 days a week during these hours, but reports
tended to increase toward the latter part of the week

and peak on the weekends.

about their concerns for the com-
munity and their specific fears and
complaints regarding criminal
activity. In addition to the burgeon-
ing drug culture, the community
faced other challenges that pose
potential threats to the quality of
life. The borough is the most
ethnically diverse in Chester
County, with a mix of white, black,
Hispanic, Puerto Rican, and Asian
residents. The mushroom industry

Citizens began
stopping officers to
thank them for

helping to reclaim
their neighborhoods.

)

Unlike New York City, our
police force did not have the
resources to deploy large numbers
of officers on the street at the same
time. However, I decided that the
concerns expressed by citizens
warranted the type of approach
being applied successfully in New
York. In the summer of 1996, the
Kennett Square Police Department
adopted a two-pronged response to
the crime problems facing the

for which Kennett Square is

famous relies on a large migrant labor force. The
proximity of the borough to two urban centers—
Philadelphia, with a population of 1.5 million, and
Wilmington, Delaware, with a population of 74,000—
provides a steady flow of transients. Two smaller
cities sit directly to the north, adding to the flux of
people through the borough.

Despite these conditions, however, the vast
majority of residents expressed little fear of serious
crime. They pointed to the police department’s
successful handling of the four homicides that oc-
curred in 1993 as evidence of the department’s ability
to respond to major crimes, and they felt confident
that the department could handle any serious crimes
that occurred. In short, the citizens felt safe.

Yet, these informal interviews revealed a pervad-
ing sense of frustration among residents. They said
that activity in the town never seemed to cease; parts
of the community seemed open 24 hours a day. The
noise forced many residents who wanted to enjoy
cool summer evenings with their windows open to use
the air conditioning instead. In addition, they identi-
fied one intersection as having a particularly high
level of activity. Many suspected that the location
served as a focal point for drug transactions in the
community.

community. The department would
continue to focus on resolving major crimes when
they occurred; but it also would adopt a zero tolerance
policy toward public nuisance crimes—disorderly
conduct, disturbing the peace, public drinking, public
urination, and other “minor” offenses—that had a
negative impact on the quality of life in the borough.

Implementing the Policy

To avert charges that the policy had been framed
and forced upon an unwitting community in a
roughshod or haphazard way, I determined that the
public should be given notice before the new policy
went into effect. For 3 weeks, officers disseminated
fliers explaining the policy and met with community
groups to advise them that the department was not
instituting the policy to target any individual group by
race or economic standing. The department simply
wanted to remove from the community the bad
elements that affected all residents.

I mandated that each special operation would be
led by a supervisor to help ensure that citizens’ rights
were protected. Despite the aggressive nature of the
zero tolerance approach, the emphasis would be on
clean, defensible arrests.

As the department had announced, 3 weeks after
the policy was made public, it went into effect. As in
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New York City, one of the primary operational
modifications from traditional reactive policing
involved taking officers out of their cars and placing
them on foot patrols. The officers worked in pairs at a
minimum and in groups of three under the best
circumstances. To demonstrate executive-level
commitment to the new policy, I personally super-
vised the first four weekend operations. I then alter-
nated weekends with a lieutenant who serves as the
second-highest ranking officer in

August 1996, during the first year of the policy,
officers made 220 such arrests. During the 3 summer
months of 1997, as the department continued its
proactive communitywide focus on maintaining order,
officers made 89 such arrests, indicating a general
decline in disorderly activity throughout the borough.
Close cooperation with the district justice (district
attorney) has resulted in a very high conviction rate
for offenders charged with summary offenses. In fact,
most offenders plead guilty rather

the department. From the start,
officers expressed a higher level
of enthusiasm for the new ap-
proach than I had anticipated.

In 3 weeks, the department
made over 160 arrests, primarily
for minor offenses but also for
several serious crimes. During the
next several weeks, arrests contin-
ued to mount, especially in areas
that previously had been identified
as criminal “hot spots” by resi-
dents. By the end of the seventh
week, criminal and nuisance

than contest the charges. At the
same time, the police department’s
focus on defensible arrests has
helped to limit public criticism of
the department’s zero tolerance
orientation. During the first year of
the policy, only one formal com-
plaint was filed against the depart-
ment, despite the increased number
of arrests.” Minority groups who
feared that the police department’s
zero tolerance approach might give
officers an excuse to harass inno-
cent people instead have found that

activity in the two apartment

complexes and the intersection that once had served
as all-night drug bazaars declined dramatically. Still,
the police department maintained its aggressive zero
tolerance orientation. As the policy entered its third
month, I became concerned that the support of the
borough council and the mayor would wane after the
problems seemed to be under control. I knew that the
problems would reemerge or possibly relocate to
other areas of the community if the department did
not continue to work proactively to maintain order.
However, upon receiving positive comments from
residents and observing noticeable improvements in
the quality of life throughout the community, it
became clear that municipal officials would provide
long-term support for the policy.

Resuits

In the 3-month period of June through August
1995, the year before the zero tolerance approach was
adopted, the Kennett Square Police Department made
39 arrests for public nuisance offenses. From June to

they are among the primary benefi-
ciaries of the policy. Minorities had been the targets
in a large percentage of the crimes that occurred in the
borough.*

As the prevalence of minor criminal activity
began to fade and the quality of life began to improve
throughout the community, police officers in Kennett
Square began to experience something their counter-
parts in New York City had by now grown accus-
tomed to: Citizens began stopping officers to thank
them for helping to reclaim their neighborhoods. The
enhanced citizen support and involvement, in turn,
has helped officers respond even more effectively to
problems that do occur. Also as in New York City,
Kennett Square’s focus on maintaining order and
addressing minor criminal activity has resulted in a
significant decline in serious (Part I) crime throughout
the community.” Although criminologists and sociolo-
gists might debate the specific causal factors, it would
be difficult to dismiss the correlation between an
emphasis on enforcing quality-of-life ordinances and
resulting declines in serious crime.
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Conclusion

Today, more than 2 years after the police depart-
ment adopted a zero tolerance policy, the open-air
drug markets have closed down and have not relo-
cated to other areas of the community. Incidents of
disorderly conduct have fallen sharply. The din of car

Reporting Program, consist of the following crimes: Criminal homicide,
forcible rape, robbery, aggravated assault, burglary/breaking and entering,
larceny-theft, motor vehicle theft, and arson.

? Larry Platt, “In My Little Town,” Philadelphia Magazine, November
1994.

* Internal crime data, Kennett Square, Pennsylvania, Police Depart-
ment. 3

* Tod Newcombe, “New York City Crime Drops 38 Percent,”

stereos blaring through the night has subsided. Come
this summer, residents of Kennett Square will be
hoping for mild weather— they look forward to
sleeping through cool summer evenings with the
windows open. 4

Government Technology, March 1997, 18-19.

3 John Leo, “You Might Even Want to Live There,” U.S. News and
World Report, November 4, 1996, 19.

¢ James Q. Wilson and George L. Kelling, “The Police and Neighbor-
hood Safety: Broken Windows,” The Atlantic Monthly, March 1982, 29-
38.

7 Christina Asquith, “Kennett Square Tries Zero Tolerance”
Philadelphia Inquirer, September 10, 1997.

8 Ibid.

? Supra note 3.

Endnotes

! Crime in the United States, Uniform Crime Reporting Program,
Federal Bureau of Investigation (Washington, DC: U.S. Government
Printing Office, 1996). Part I offenses, as defined by the Uniform Crime
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Internal Affairs In
The Supervisors Role

By JON ARNOLD

rom television crime dra-

mas to police novels, inter-

nal affairs investigators
have become the pariahs of fictional
law enforcement agencies. Unfortu-
nately, some real-life police depart-
ments treat internal affairs investi-
gators the same way.

Yet, as their fellow employees
face ethical dilemmas and commu-
nity residents demand accountabil-
ity, internal affairs investigators
should hold places of honor, not
contempt. Indeed, law enforcement

professionals should regard internal
affairs functions as an integral part
of their agencies.

Many states require that law
enforcement agencies develop pro-
cedures to accept and investigate
citizens’ complaints. The 1991
Christopher Commission reported
that complaint investigations play a
pivotal role in an agency’s ability to
police its own.'

Internal affairs investigations,
also known as personnel com-
plaint investigations, represent a
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significant part of any law enforce-
ment supervisor’s job.? Whether
they work for a small department
and occasionally investigate minor
complaints or conduct internal af-
fairs investigations full time for a
large agency, supervisors have an
important obligation. Understand-
ing this role and following some
universal guidelines will assist su-
pervisors in performing this critical
task.

Simply stated, the supervisor’s
sole job is to determine the facts.
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Supervisors must view each case
just as they would any other investi-
gation, even though the “crime”
may be a violation of department
rules and the “suspect” is an em-
ployee. What confuses or sidetracks
some supervisors is the fact that
they are investigating their own.
They are unsure of how to inter-
view officers, and they become
hesitant to confront their own per-
sonnel. Yet, by understanding their
roles and following certain guide-
lines, supervisors can reduce their
anxiety over conducting complaint
investigations.

COMPLETING
PRELIMINARY WORK

Although the temptation to con-
duct interviews immediately can be
strong, it is important to complete
some preliminary work first. After
being assigned an investigation, su-
pervisors first need to review all
pieces of evidence. They must
carefully examine all documents,

statements, and photographs sub-
mitted by the complainant.

Next, they should obtain any
supporting documentation the de-
partment may have. These items in-
clude a copy of the crime or arrest
report, a computer printout of the
call for service, a paper copy of re-
corded radio transmissions, and any
other retrievable items. These lim-
ited parts of the puzzle can assist
supervisors in piecing together the
key issues or acts alleged in the
complaint.

With this information, supervi-
sors can develop blueprints for
cases. They can identify and list the
potential witnesses they need to in-
terview. Scheduling witness inter-
views in advance can avoid down-
time between interviews and keep
investigations on track.

CONDUCTING INTERVIEWS
Interviewing all of the parties

involved represents a major compo-

nent of most investigations. By

Lieutenant Arnold previously commanded the Professional
Standards Unit and now serves as the south area commander
for the Huntington Beach, California, Police Department.

(11

conducting complaint
investigations play a

Supervisors

crucial role in
maintaining
professionalism in
their organizations.

JJ

conducting interviews, supervisors
uncover the facts of the case. Inter-
views also provide information that
may help to corroborate the sub-
ject’s statement, for instance, the
identity of other witnesses or the
existence of audio or videotapes.
These additional pieces of evidence
also may help to establish the cred-
ibility of the witnesses.

Definite advantages exist in
conducting interviews in a specific
order. By interviewing witnesses
first, supervisors can develop ques-
tions for the complainant and the
subject officer, whom they will in-
terview later.

Witness Interviews

When possible, witnesses
should be interviewed in this order:
independent witnesses, witnesses
identified by the complainant, and,
finally, employees who witnessed
the incident.

Independent witnesses to the
incident sometimes provide super-
visors with the best information and
can help supervisors gauge the ac-
curacy of the other witnesses’ state-
ments. Normally, these witnesses
are impartial and their position is
neutral, whereas witnesses identi-
fied by the complainant sometimes
provide biased information.

The last witnesses supervisors
should interview are officers or
other employees who observed the
incident. At this stage, supervisors
have obtained statements from indi-
viduals who may favor the com-
plainant, others who may side with
the officer, and, if available, wit-
nesses with a neutral position.

Supervisors must be prepared
to conduct interviews in locations
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other than the police facility, such
as a home or office. No matter what
the setting, supervisors always
should tape-record interview ses-
sions so there can be no dispute as
to witnesses’ statements. Tape re-
corders placed close to the witness
or specially designed conference
microphones provide the best audio
quality.

Prior to every interview, super-
visors should prepare a list of ques-
tions. However, before asking the
questions, supervisors need to ex-
plain the purpose of the interview to
witnesses and give them the oppor-
tunity to provide a narrative state-
ment. Then they can follow up with
specific questions. In general, the
questions encompass three different
types:

* Direct questions to help clarify
issues

* Confrontational questions if
the evidence or other wit-
nesses have provided facts to
the contrary

* Challenging questions if the
witnesses’ responses to
confrontational questions are
not believable.

Supervisors should not be afraid to
aggressively pursue the facts of the
case from any witness, whether they
are private citizens or department
employees.

In many states, witness officers
do not have the right to delay un-
necessarily the time of the inter-
view, to refuse to coeperate, or to
have an attorney or other represen-
tative present during the. interview.
However, supervisors must review
their applicable state statutes or
confer with their legal advisors on

this issue. When dealing with wit-
ness employees, supervisors must
remember that their job is to deter-
mine the facts, not to protect or to
punish anyone.

At the conclusion of the inter-
view, supervisors should order em-
ployees not to speak to anyone
about the case. They should state
this clearly while tape-recording.

Supervisors
should not be
afraid to
aggressively
pursue the facts of
the case from any

witness....
))

In some cases, witnesses pro-
vide additional evidence or identify
other witnesses. If they do, supervi-
sors need to review this evidence or
interview newly identified wit-
nesses prior to interviewing the
complainant.

Complainant Interviews

After interviewing witnesses,
supervisors should have a solid
understanding of the case in order
to prepare a list of questions to ask
the complainant. Just as they did
during witness interviews, supervi-
sors should tape-record these
sessions and allow the complainant
to give a statement. Complainant
statements accomplish a number of
objectives, such as:

» Giving complainants an oppor-
tunity to tell their sides of the
story in their own words

* Demonstrating complainants’
independent recollection
of dates, times, distances,
descriptions, etc., and

* Locking complainants into
their versions of the incident.

In addition, if consistent with
the evidence and witness informa-
tion, these statements increase the
credibility of witnesses. Con-
versely, inconsistent statements
may demonstrate a lack of credibil-
ity and, at the same time, provide
supervisors with the details they
need to challenge complainants’
versions of the event.

After complainants give their
statements, supervisors should ask
them specific questions regarding
the incident and ask if they have
information—such as the names of
witnesses or other evidence—they
did not have when they filed their
complaints. If complainants pro-
vide new information, supervisors
must find out why they did not
disclose the information earlier. Fi-
nally, supervisors should ask com-
plainants if they have any photo-
graphs, medical reports, or other
documentation to help corroborate
their stories.

Subject Officer Interviews

Supervisors must review their
applicable state statutes or confer
with their legal advisors regarding
peace officers’ rights while under
investigation. Applicable Califor-
nia statutes, for example, are listed
under Government Code Sections
3300-3311.°
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When preparing to interview
subject officers, supervisors need
to determine if officers want to
have an attorney or representative
present. In most instances, how-
ever, officers cannot unreasonably
delay interviews waiting for
representation.

As with other interviews, su-
pervisors should prepare a list of
specific questions beforehand. Dur-
ing interviews, supervisors should:

» Tape-record the entire session,
read any appropriate advise-
ment forms, and have officers
sign where necessary

¢ Inform officers of the nature of
the investigation and the
allegations against them and,
depending upon agency
protocol, allow them to review
a copy of the complaint

* Allow officers to provide
narrative statements regarding
incidents.

After taking narrative state-
ments, supervisors should ask of-
ficers specific questions to obtain
precise information. For example,
if the complaint is for “rudeness”
and the complainants allege that of-
ficers called them specific names,
supervisors should ask officers if
they, in fact, called the complain-
ants those names, yes or no. Next,
supervisors should ask officers if
they called the complainants any
other names. Finally, supervisors
should ask specifically, “What did
you say to the complainants?”

Many supervisors fail to ask
specific questions that elicit an-
swers explaining exactly what
happened. As a general rule,

supervisors should ask such ques-
tions as:

* “What did you do?”
* “What did you say?

* “Did you say to the
complainant?”

* “Did you do to the
complainant?”

* “On Friday, January 5,
1996, at 1800 hours, did

you 7

Supervisors
must challenge
the officers’
responses
whenever the
facts state
otherwise.

))

Another way for supervisors to
obtain concrete details is to ask
questions in the following manner:

e “On Friday, January 5, 1996,
what shift did you work?”
* “What was your assignment?”

* “At 1800 hours did you make
contact with a male at 417
Lake Street regarding a
party?”

e “Did you say or do (7
As a rule, supervisors should

not phrase questions in the follow-
ing manner:

* “Do you recall...?”
* “Do you remember...?”

e “Have you ever...?”
* “Is it possible that you...?”

If supervisors pose questions in
this fashion, officers can reply that
they “do not recall” doing what was
alleged or that they have never done
anything like that. These responses
do not clarify the issue or provide
specific information to determine
the facts.

If, in response to key questions,
subject officers answer, “I do not
recall,” and this is inconsistent with
their recollection of other, less im-
portant facts, it signals a potential
problem. Supervisors must ask fol-
low-up questions to determine spe-
cifically what officers do and do not
recall.

To help clarify the facts, super-
visors should ask specific questions
based upon reviewed evidence and
witness or complainant statements.
If officers provide information con-
trary to that of the complainants,
supervisors must obtain details
from officers to strengthen the cred-
ibility of their statements.

Still, if officers furnish details
that conflict with other evidence or
witness statements, they must be
asked why. If officers’ statements
contradict the evidence, supervisors
must ask confrontational questions
in a professional manner. Supervi-
sors must challenge the officers’ re-
sponses whenever the facts state
otherwise. While confronting offi-
cers in this way can be unpleasant,
supervisors have a professional
duty to perform and an obligation to
determine the facts. :

At the conclusion of the ques-
tioning, supervisors can ask officers
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if they have anything to add that The synopsis of the investiga- The conclusions section should
was not covered. The officers’ at- tion briefly describes the results of concisely summarize what the
torneys or representatives may the investigation, for example: supervisor has concluded occurred
briefly ask questions to help clarify * “The investigation revealed or did not occur, for example:

certain issues, but they do not have that Officer Smith was, in fact, * “I conclude that Officer
the right to interview officers exten- rude and used profanity in the Smith was not rude and did

sively. At this point, supervisors presence of the complainant” not violate any policy or
should order officers not to discuss procedure.”

: : * “The investigation determined
the case with anyone except their £

that no evidence exists to * “I conclude that Officer Jones

FOPREREINLER: support that Officer Smith was violated Manual Section
WRITING THE rude or discourteous” 12345 by leaving work 1 hour
INVESTIGATIVE REPORT « “The investigation revealed early on January 5, 1996.”

The recommendations section
should state the suggested classifi-
cation of the complaint, that is, sus-
tained, not sustained, unfounded,
exonerated, etc. When supervisors
are the accused officers’ immediate
superiors, department procedure
may require them to include a rec-
ommendation of discipline on a sus-
tained complaint. Supervisors
should follow department protocol
in this area. A common practice is
first to review officers’ personnel
files to look for prior discipline, es-
pecially for a similar offense.

Some agencies have a set “bail
schedule” listing specific disciplin-
ary action for particular violations.
If their agencies do not have such a
schedule, supervisors should in-
vestigation. The complaint syn- clude a reasonable recommenda-
opsis is simply a brief statement Many report procedures call for  tion, remembering that the purpose
describing the alleged misconduct, Supervisors to include their own of an adverse action should be to

that Officer Jones left work 1
hour early without the ap-
proval of a supervisor.”

Investigative reports contain all
of the relevant facts of the case.
Supervisors must write complete,
concise reports. Inexperienced in-
vestigators sometimes include such
superfluous details as phone calls
made to witnesses that resulted
in canceled appointments or the
dates and times of messages left
to schedule interviews. Unless
these have a specific purpose, e.g.,
to address the credibility of wit-
nesses or complainants, they
should not be included in the final
report.

The format of investigative re-
ports should follow agency proto-
col. Some agencies include a sec-
tion of the report for a complaint
synopsis and a synopsis of the in-

for example:

* “The complainant alleges
Officer Smith was rude and
used profanity in front of

opinions, conclusions, and recom-
mendations. The opinions section
should include a summary of the
facts as supervisors determined

modify behavior. In addition, the
recommendation should not include
the supervisor’s personal feelings
or opinions regarding the officer’s

them. It also can briefly explain the motivation for the incident.

reasons they formed specific opin- Investigative reports will be
ions. Supervisors must exercise reviewed by others up the chain
caution not to make statements in of command and may resurface in
the opinion section that contradict a later grievance hearing or a pos-
their conclusions. sible civil suit. For these reasons,

her”

» “Officer Jones allegedly left
his duty station 1 hour early
and failed to obtain a
supervisor’s approval.”
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supervisors must make every effort
to conduct detailed, thorough, and
unbiased investigations and submit
professional reports reflecting their
diligence.

CONCLUSION

Supervisors conducting com-
plaint investigations play a crucial
role in maintaining professionalism
in their organizations. Understand-
ing this role and focusing on the
necessity of producing quality in-
vestigations are the first steps in ap-
proaching these cases. The next
step is to follow specific guidelines
in order to complete a thorough, im-
partial investigation. Supervisors
must remember that they have a
duty to determine the facts and not
to persecute or protect anyone.

Last, supervisors have not com-
pleted their obligations until they
have submitted a comprehensive,
unbiased, and professionally writ-
ten report. Supervisors who grasp
these concepts and follow the blue-
print will perform a significant ser-
vice to their agencies, their fellow
employees, and the citizens they
serve. 4

Endnotes

! Warren Christopher and John Arguelles,
Report of the Independent Commission on the
Los Angeles Police Department, July 9, 1991,
13.

2 According to the Southern California
Internal Affairs Investigators’ Association, of
which the author is a member, most agencies
assign a supervisor to conduct complaint
investigations.

3 “Public Safety Officers’ Procedural Bill of
Rights Act,” California Public Employee
Relations Guidebook, March 1995.

16 / FBI Law Enforcement Bulletin

Listening in Everyday Life: A Personal
and Professional Approach, edited by
Deborah Borisoff and Michael Purdy, Univer-
sity Press of America, Lanham, Maryland,
1991.

“What we have here is a failure to commu-
nicate.” Unfortunately, this often-repeated line
from the movie Cool Hand Luke could charac-
terize many of the contacts between police
officers and the people they encounter. Officers
can have perfect aim, possess great physical
strength, and convey a commanding presence,
but without constructive communication skills,
they may be virtually ineffective.

Listening constitutes an important aspect of
communication, but one that is often over-
looked. For today’s police officers, effective
listening is especially pertinent as an increasing
number of law enforcement agencies move
toward more community-oriented policing
postures.

Understanding the subtleties of what a
witness or suspect is actually saying can mean
the difference between making or breaking a
case, perhaps even the difference between life




and death. It would be easy, but wrong, to
assume that listening comes automatically and
does not need to be analyzed.

Listening in Everyday Life: A Personal
and Professional Approach, an edited text,
brings together some of the most productive
scholars in the field of listening improvement.
The contributing authors collectively work
from the premise that human beings have a
basic need to understand others and to be
understood. This well-documented belief
represents the underlying foundation of the
book’s discussions, which address the fre-
quently neglected, but vitally important, role
listening plays in people’s personal and
professional lives.

The presentation is divided into two main
parts, the first of which examines the pro-
cesses and contexts of listening. The first
chapter discusses the overall concept of
listening, defines its components, looks at the
importance of listening as a communication
skill, and examines the predominance of
communication time devoted to listening.
Other chapters discuss the nuances of
intrapersonal and interpersonal listening,
gender and cultural issues related to listening,
and the role of listening in group settings. The
discussion of gender issues provides not only
practical insight, but excellent strategies to
diminish listening barriers between men and
women in various settings. The discussion of
intercultural listening explores major factors
that influence communication between people
of different cultures, a very important consid-
eration in today’s increasingly diverse society.

Part two of the book explores listening as
it applies to various professions. Although the
specific fields discussed range from education
to law, much of the information in these

Man’ Bookshelf

chapters is universal and especially relevant
when applied to communication skills essential
to criminal justice personnel.

Throughout the text, the contributing
writers emphasize that listening is not a passive
exercise but, rather, a highly active and de-
manding skill. Each chapter concludes with
exercises that allow readers to practice and
strengthen their abilities to listen more effi-
ciently, effectively, and accurately.

The ability to understand others is crucial
for criminal justice professionals. By enhanc-
ing their listening skills, officers can go a long
way toward improving their overall communi-
cative abilities. Listening in Everyday Life
should be read by those who want to improve
their listening, understanding, and communica-
tion capabilities. Whether they are addressing a
city council budget meeting or gathering
information for a report, law enforcement
professionals will find that effective listening
can be a most valuable resource.

Reviewed by

Commander Brad Bennett, D.P.A.
South Lake Tahoe, California,
Police Department

Manager’s Bookshelf is a new, periodic
column designed to aquaint readers with
books that have been in print for several years
or cover topics outside a strict law enforce-
ment focus, which, nonetheless, present
information helpful to law enforcement
administrators. If you would like to review a
book that you believe may be of interest to
Bulletin readers, please contact Kim
Waggoner, the Bulletin's book review editor,
at 703-640-8206.
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Competence

and Character.
Develop/ng

To lead in the 21st century...
you will be required to have
both competence and
character.

—H. Norman Schwarzkopf




he Rodney King incident in

1991 and the Los Angeles

riots in 1992 focused world-
wide attention on the Los Angeles
Police Department (LAPD). Both
events seriously called into ques-
tion the department’s training and
leadership.

In its report following the
Rodney King incident, the Indepen-
dent Commission on the Los Ange-
les Police Department (Christopher
Commission) stated, “Sergeants,
lieutenants, and captains are ex-
pected to be leaders as well as ad-
ministrators and should therefore
receive formal leadership train-
ing....”" Similarly, the following
year, an independent analysis of the
Los Angeles riots recommended,
“The chief of police [should] make
it a high priority to improve the
training, experience and leadership
skills of the command staff level of
the department.”

In 1992, Police Commissioner
Jesse A. Brewer, a colonel in the
U.S. Army Reserve, reached out to
the most effective leadership train-
ing institution he knew—the U.S.
Military Academy at West Point,
New York. He approached the De-
partment of Behavioral Science and
Leadership for assistance in devel-
oping quality instruction for the
LAPD. Why, one might ask, would
any police agency approach the
military for assistance in this era of
community policing?

Simply put, the U.S. Military
Academy is an institution of higher
learning. Its curriculum delivers a
solid education in psychology, soci-
ology, and the behavioral sciences
and instills the values of duty,
honor, and country. West Point
graduates know how to motivate

Commander Dinse leads the
Uniformed Services Group of the
Los Angeles, California, Police
Department.

soldiers to overcome malaise, build
cohesion, and train constantly to
achieve excellence. They receive
the skills training needed to make
decisions, manage human emo-
tions, and achieve results. Simi-
larly, today’s police leaders must be
well educated so they can wield the
challenging concepts and strategies
of community policing, empower-
ment, problem solving, strategic
planning, and joint decision
making.

West Point hosted a faculty de-
velopment workshop in 1993 for
the New Jersey Association of
Chiefs of Police to teach the leader-
ship principles and methods of in-
struction. The police version of
West Point’s curriculum, initially
modified by the New Jersey person-
nel, officially became known as the
West Point Leadership and Com-
mand Program (WPLCP).

Five members of the LAPD par-
ticipated in the program in the sum-
mer of 1994. Upon returning from
West Point, they further revised
the program’s training scenarios

Lieutenant Sheehan is the officer
in charge of the LAPD’s West
Point Leadership and Command
Program.

and computer-assisted instruction
to fit contemporary policing issues.
In January 1996, LAPD trained 30
employees assigned to various su-
pervisory and executive positions to
be WPLCP instructors. In March of
that year, the first two classes of
middle managers, both sworn and
civilian, began the intensive 15-
week (1 day per week) leadership
course.

WEST POINT LEADERSHIP
AND COMMAND PROGRAM

The WPLCP does not teach
military doctrine, nor does it in any
way encourage using military tac-
tics in the civilian police environ-
ment. Its principal aim is to teach
individuals how to think more sys-
tematically about leadership chal-
lenges and situations. The course
comprises behavioral science and
adult education theories compiled
from the top universities in the
nation.

To help students retain the
material and apply it daily in
leadership situations, the LAPD
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instructors use a textbook, course
guide, supplemental readings, com-
puter-assisted instruction, a feature
movie (Glory), numerous film clips,
leadership inventory assessments,
realistic case studies, and essay ex-
aminations. Other critical elements
of the learning process include
group exercises, a journal in which
students record relevant, real-life
events, and class discussions of stu-
dents’ life experiences.

The Intellectual Procedure, a
decision-making model, is the first
element of the program. It teaches
managers to identify what is hap-
pening in a specific situation, ac-
count for it, and devise actions that
respond to the situation or antici-
pate what will occur next. Students
then use this decision-making
model throughout the course.

LAPD instructors also use a
conceptual framework developed
by West Point faculty called the
Model of Organizational Leader-
ship. The four levels of analysis in
this model constitute the four major
study areas in the WPLCP: the indi-
vidual, group, leadership, and orga-
nizational systems.

The Individual System

The WPLCP course teaches
that “leadership is the process of
influencing human behavior so as to
accomplish organizational goals.””
Inherent in this definition is a
leader’s responsibility to be mind-
ful of the emotional and human
needs of subordinates. The course
reminds students that each person
who joins a law enforcement orga-
nization brings a unique set of tal-
ents, skills, needs, and limitations.

To maximize employees’ per-
formance, leaders must understand

their people and themselves first as
individuals. In a speech to the Corps
of Cadets at West Point after his
return from the Gulf War, General
H. Norman Schwarzkopf described
this leadership quality when he re-
marked, “...I have seen competent
leaders who stood in front of a pla-
toon and all they saw was a platoon.
But great leaders stand in front of a
platoon and see 44 individuals, each
of whom has aspirations, each of
whom wants to live, each of whom
wants to do good.”™

i

The course reminds
students that each
person who joins a law
enforcement
organization brings a
unique set of talents,
skills, needs, and
limitations.

In the individual system,
WPLCP concentrates on develop-
ing students’ skills and insights in
motivating individual employees.
This area of instruction first ana-
lyzes the individual as a psychologi-
cal system, examining a number of
theories in order to see how subor-
dinates, and in fact, the leaders
themselves, might respond to
stimuli in very different ways.

Students discuss attribution
theory, which shows the influence
of biases as well as rational factors,
on decisions leaders make. Adult
development theory helps students
recognize subordinates’ various

levels of maturity, which might
cause them to respond to leaders in
different ways. Equity theory dis-
cusses how people may react when
they perceive unfairness, and ex-
pectancy theory helps leaders target
what is lacking in employees’
motivation.

Students also learn how to mo-
tivate subordinates through judi-
cious and effective use of rewards
and punishments. Finally, instruc-
tion in job redesign examines ways
leaders can alter portions of em-
ployees’ jobs to enhance their satis-
faction and performance.

The Group System

Groups of people, for better or
worse, develop and exhibit behav-
ior patterns that go far beyond the
characteristics of the individuals
alone. This second area of instruc-
tion stresses that effective leaders
must be able to pull together indi-
viduals of diverse backgrounds,
personalities, abilities, training, and
experience, molding them into a co-
hesive, high-performing team. The
challenge is to bring together all of
the unique contributions of people
in such a way that the whole will be
greater than simply the sum of its
parts.

The students learn to take an
active role in the socialization of
employees, so that negative role
models do not damage organiza-
tional performance. A lesson on
group development yields interest-
ing insight into how groups evolve
over time.

Students also learn how to sup-
port and monitor cohesion and how
to manage intergroup conflict. In-
struction in how and when the
leader can achieve better results
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Sample Lesson:
Transformational Leadership

O ne of the most popular and exciting
theories presented in the WPLCP is
Transformational Leadership. It has been offered
by a variety of theorists but is based largely on
Maslow’s Hierarchy of Needs, specifically, the
human need for self-actualization. This theory
teaches leaders to harness the internal motiva-
tional forces that drive each of their employees.
Leaders who can convince their subordinates to
truly internalize the values of the organization
will achieve a synergy and effectiveness far
beyond traditional performance measures. The
readings for this lesson begin with a descriptive
quote from Napoleon Bonaparte: “...You must
speak to the soul in order to electrify the man.”

The WPLCP lesson provides a basic frame-
work and a few examples, but the students must
fill in the gaps with real-world personalities,
situations, and experiences. For example, the
course guide introduces the topic by stating that
transformational leaders possess three common
characteristics—charisma, individualized consid-
eration, and intellectual stimulation. It describes
the basic conditions that cry out for transforma-
tional leadership: crisis, change, and/or instabil-
ity; mediocrity; follower disenchantment; and
future opportunity.

The brief, but powerful, readings introduce
students to such transformational leaders as
Dr. Martin Luther King, Jr., Gandhi, Abraham
Lincoln, Tom Peters, and a number of talented
sports coaches. They also cover the potent but
dark influences of such leaders as Adolph Hitler

and Jim Jones of Guyana’s mass-suicide
religious cult. Instructors show a variety of
film clips (including Dr. King, Gen. George S.
Patton, and Scottish revolutionary leader
William Wallace as depicted in Braveheart) to
demonstrate the theory at work in diverse
situations.

By studying such leaders, students identify
strategies they can use. For Transformational
Leadership, the strategies include:

* Developing and communicating a vision
 Using unconventional strategies

* Communicating high expectations and
confidence

* Showing concern for individuals

* Demonstrating self-sacrifice.

Through class discussions, students
translate these theoretical guidelines into
effective, present-day leadership behaviors that
suit their individual ranks and assignments.
They then practice these behaviors in a case
study group exercise. The students assume the
role of a captain of a patrol division infected
by mediocrity and the other conditions listed
above. They apply the Intellectual Procedure
learned early in the course to identify, account
for, and address the situation. Ultimately, these
leadership students not only appreciate the
awesome power of transformational leader-
ship, but also realize how to put this power into
practice.

from the group by involving subor-
dinates in the group decision-
making process completes this por-
tion of the program.

The Leadership System

Individuals and groups typi-
cally take their cues from the leader.

Therefore, the focus in the third
system of the course shifts to the
leader’s performance.

The theories in this portion of
the program address the concept of
influence. First, students look at the
leader’s available bases of power
and how using that power has

ramifications and predictable out-
comes. Instructors help students ex-
plore how the leader, the followers,
and the characteristics of the task all
contribute to effectiveness, satis-
faction, and productivity.

The final theory in this
area, transformational leadership,
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reveals how and when leaders can
get subordinates to transcend their
self-interest for the sake of the
leader, the team, or the organiza-
tion. This powerful theory shows
how exceptional performance can
stem from the workers’ internaliza-
tion of organizational goals, rather
than from the mere appeal of re-
wards or fear of punishment.

The Organizational System

The final system in the Model
of Organizational Leadership opens
the students’ minds to the concept
and responsibilities of indirect lead-
ership. As leaders advance in the
organizational hierarchy, they con-
tinue to exert direct influence over
some small number of immediate
subordinates. At the same time,
however, police chiefs and execu-
tives make daily decisions that have
far-reaching implications. They of-
ten take action with environmental,
legal, budgetary, or even political
considerations in mind; yet, suc-
cessful leaders must never sacrifice
or lose sight of the goals of the
organization.

While studying the organiza-
tional system, students discuss and
apply their knowledge to commu-
nity policing strategies, deployment
policies, press conferences, and
identify short- and long-term goals,
to cite but a few examples. An un-
derstanding of the executive’s per-
spective prepares students for se-
nior executive positions in the
future and helps them see how their
senior leaders’ decisions affect
them today.

In this section of the course,
instructors describe the police
department as a complex set of

structural, technical, psychosocial,
and other components that contrib-
ute to the overall environment.
These components include, for ex-
ample, the equipment and tools of
the trade, the knowledge needed to
provide professional service, and
the relationships between supervi-
sors and first-line employees. Stu-
dents discover the interdependence
of various aspects of the depart-
ment. They learn that changes in
any of the components will affect
every person and group in the

1

[The program’s]
principal aim is to
teach individuals how
to think more
systematically about
leadership challenges
and situations.

))

agency, as well as the ways leaders
interact with them. Next, the stu-
dents discuss the LAPD’s organiza-
tional environment. This new per-
spective provides them with skills
and strategies for using and valuing
the suggestions of concerned stake-
holders, such as politicians, em-
ployee organizations, and commu-
nity activists, without surrendering
the department’s basic mission.
The WPLCP is designed to
help students apply the skills and
strategies they have learned. To do
so, the course examines how suc-
cessful leaders amplify their influ-
ence by shaping the culture of the

organization. Specifically, students
experiment with ways to conquer
adversity by proactively managing
and overcoming resistance to
change.

In the last formal lesson before
the final examination, students con-
sider the ethical dimension of lead-
ership. In this pivotal lesson, they
see how dysfunctional stress and
competition damage the ethical cli-
mate and how they must use their
influence as leaders to reinforce
the values of the organization.
Ultimately, the students discover
that achieving personal and profes-
sional success relies on their strong
ethical behavior throughout their
commands.

Enrichment

Following the final essay ex-
amination, students enter the en-
richment phase of the program. This
important summation of the
WPLCP allows students to learn
and practice stress management
techniques, communication and
counseling skills, and how to apply
the concepts they have learned.

In the final lesson, titled “The
Journey Continues,” students re-
ceive an overview of a multitude of
other research and leadership ap-
proaches. The end of the West Point
Leadership and Command Program
reflects its opening premise: smart,
thoughtful, and reflective leader-
ship does not happen by mistake; it
takes a lifetime of active study and
commitment.

CONCLUSION

The Los Angeles Police De-
partment has long prided itself on
the quality of training provided to
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its personnel. Over the years, how-
ever, the department has devoted
the lion’s share of its scarce training
dollars to recruit-officer training.
While in-service training has been ;
adequate for the technical aspects o
of police work, leadership training | ;
has been sporadic, at best. ; >
For too long, the department re-
lied on trial and error, on-the-job
training, a few gifted role models,
or the initiative of individual offic-
| ers to seek advanced leadership
education. Even if these methods
had some effectiveness, there was
no consistent environment in which
the training could flourish.
LAPD’s partnership with the
U.S. Military Academy at West
Point and the New Jersey Associa-
tion of Chiefs of Police has pro-
duced a program that addresses the
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he Bulletin staff is
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for dynamic, law enforce-
ment-related photos for
possible publication in the o s
magazine. We are interested ||
in photos that visually depict
the many aspects of the law
enforcement profession and

|
|

-

need for command-staff-level train- ;:\l:/s:z?;grtci;\;ftloisrstggﬁfel f . r
ing. Through its demanding and p \ i
perform. f

challenging curriculum, the West
Point Leadership and Command
Program will enable its graduatesto |
lead the Los Angeles Police Depart- |
ment with both competence and
character. 4+

We can use either black-
and-white glossy or color

o prints or slides, although we .
- prefer prints (5x7 or 8x10). “
Appropriate credit will be
given to contributing photog- E
raphers when their work
appears in the magazine. We
suggest that you send dupli-
cate, not original, prints as
we do not accept responsibil-
ity for prints that may be
damaged or lost. Send your y
photographs to:
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Bulletin Reports

Video Surveillance

A report from the California Research
Bureau of the California State Library exam-
ines how both the public and private sectors
have used video surveillance to prevent crime.
The report, Public Video Surveillance: Is It an
Effective Crime Prevention Tool?, by Marcus
Nieto, first provides an overview of the
history of surveillance in the United States
and abroad. Such legislation as the Electronic
Communications Privacy Act of 1986 paved
the way for law enforcement to use video
surveillance. Balanced with the government’s
right to monitor citizens is the public’s right to
privacy, and the report also discusses the legal
concerns associated with video surveillance.

The report profiles several police depart-
ments that are using “video patrol.” These
include departments in Baltimore, Maryland;
Newark, Dover, and South Orange, New
Jersey; Tampa Bay, Florida; Virginia Beach,

Virginia; Memphis, Tennessee; Tacoma,
Washington; Hollywood, California; and
Anchorage, Alaska. In Newark, car theft has
declined significantly in the downtown
district where closed-circuit television cam-
eras provide 24-hour surveillance. According
to the Memphis Police Department, crime is
down 10 percent in the downtown business
and entertainment district where its cameras
are located. In addition to these initiatives,
which focus on specific neighborhoods, many
more departments use video surveillance in a
variety of other settings, including mass
transit systems, public housing, schools, and
highways.

The report concludes with recommenda-
tions for implementing and evaluating video
surveillance programs in other jurisdictions.
For a copy of the report, call the California
Research Bureau at 916-445-3551.

HIV in Prisons and Jails

By the end of 1995, 2.3 percent of all
state and federal prison inmates were infected
with the human immunodeficiency virus
(HIV), according to a report by the U.S.
Department of Justice's Bureau of Justice
Statistics (BJS). In state prisons, 23,404
inmates were HIV positive; in federal pris-
ons, 822. These numbers represent a 38
percent increase from 1991 to 1995. In the
same time period, the entire prison population
grew by 36 percent. Inmates in local jails
have similar HIV-infection rates.

Of the HIV-infected inmates, over 5,000
had confirmed cases of acquired immunodefi-
ciency syndrome (AIDS), and between 1991
and 1995, 1 in 3 inmates died of AIDS-related
causes, compared to 1 in 10 in the general
population. Despite these statistics, only 16
states test all inmates who enter their
facilities.

For a copy of this bulletin, HIV in Prisons
and Jails, 1995, NCJ-164260, call 800-732-
3277, fax 410-792-4358, or access the BJS
home page at http://www.ojp.usdoj.gov/bjs/.
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Evaluating Police Practices

The Police Executive Research Forum’s
(PERF) book, Program Evaluation, provides
advice and insight from some of the most
prominent names in criminal justice research.
By way of introduction, Larry T. Hoover
stresses the need to study police practices and
evaluate their results. At the same time, the
findings should not be overgeneralized, a fault
found with the well-known Kansas City
Preventive Patrol Experiment, which had many
believing that the police were ineffective
against crime. Other studies, such as the San
Diego Field Interrogation Experiment and the
Kansas City Gun Experiment, demonstrate that
targeting particular offenders who commit
specific crimes works. The author concludes
that more controlled studies are needed to
determine which strategies produce the best
results.

The remaining chapters are dedicated to
specific policing methods and how to evaluate
them. In chapter 2, authors Gary W. Cordner
and Dennis Jay Kenney explore tactical patrol.
They describe four different evaluation designs
and provide step-by-step instructions for using
each one. Chapter 3 authors David L. Carter
and Allen D. Sapp discuss the community
policing philosophy and provide a framework
for evaluation on both the macro and micro
levels. That is, departments

evaluation, and one of several appendices
provides sample research instruments. In
chapter 4, Clifford L. Karchmer and John E.
Eck focus on proactive investigations, defin-
ing them, explaining when they may be
appropriate, and discussing why and how to
assess their impact. The final chapter, by
Robert E. Worden and Stephen D.
Mastrofski, covers differential police re-
sponse (DPR), where the police response to a
call for service varies depending on the
situation. Instead of sending a patrol car
immediately, the dispatcher might send a
civilian employee, give the call to a special-
ized unit, or delay the response of a uni-
formed officer, among other options. DPR
was meant to provide alternatives to incident-
driven responses. A subsequent field test of
DPR in three cities declared the model a
success. Still, some issues remain unresolved,
and the authors discuss them at length.
Sample surveys to evaluate citizen satisfac-
tion with alternate responses serve as appen-
dices to the chapter.

Copies of the book can be ordered
from PERF, 1120 Connecticut Avenue, NW,
Suite 930, Washington, DC 20036, phone
888-202-4563 or 202-466-7820 or fax
202-466-7826.

should study the concept
itself, as well as the distinct
programs that community
policing often comprises,
for example, Neighborhood
Watch and Crime Stoppers.
The authors present a

: - or service.)
comprehensive guide to

Bulletin Reports, a collection of criminal justice studies, reports, project
findings, and conference announcements is compiled by Kim Waggoner.
Send your material for consideration to: FBI Law Enforcement Bulletin
FBI Academy, Madison Building, Room 209, Quantico, VA 22135. (NOTE:
The material in this section is intended to be strictly an information source
and should not be considered an endorsement by the FBI for any product
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Managing
Sick and
Injured
Employees

By MARY CLAIRE MCNAUGHT, J.D.,
and DANIEL L. SCHOFIELD, S.J.D.

anagerial strategies for

dealing with sick and in-

jured employees in law
enforcement organizations often
raise legal questions concerning the
rights of employees and the pre-
rogatives of management. This ar-
ticle discusses sicknesses or inju-
ries that temporarily may interfere
with an employee’s ability to work
but is not of sufficient magnitude
to require “reasonable accommo-
dation” under the Americans with

Disabilities Act (ADA)." In this
particular context, the article dis-
cusses strategies for managing the
use of sick leave and for the effec-
tive and efficient use of so-called
light-duty positions.

SICK LEAVE
USE AND ABUSE

Many law enforcement em-
ployers have created incentives that
reward conservative use of sick
leave. Some examples of such

incentives include 1) allowing em-
ployees to apply accrued sick
leave in determining creditable
years of service for pension calcula-
tion; 2) buying back a percentage of
unused sick leave at retirement or
at the end of the leave year; and
3) granting the right to convert a
percentage of unused sick leave to
vacation time.

Examples of punitive measures
applied to employees who use ex-
cessive sick leave include a system
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for tracking and maintaining pre-
cise records reflecting days and
hours of the shift, including the first
or last day of the shift, and the
proximity of used sick leave to holi-
days. This documented information
is relevant for purposes of perfor-
mance evaluations and promotions.
This documentation also identifies
patterns that may substantiate frivo-
lous use or reveal other patterns of
misconduct. Another punitive mea-
sure includes a policy that requires
employees to produce a doctor’s
certificate after using a specified
amount of sick leave. A third policy
denies documented “sick leave
abusers” departmental approval for
secondary employment.

Fitness for Duty
Medical Examinations

Can an employee with a pro-
longed and egregious history of ab-
senteeism and a record of on-the-
job illnesses be ordered to undergo
a fitness-for-duty medical examina-
tion? In Yin v. State of California,?
the United States Court of Appeals
for the Ninth Circuit upheld
management’s prerogative to order
such a test as constitutional and not
in violation of the ADA because
“...when health problems have had a
substantial and injurious impact on
an employee’s job performance, the
employer can require the employee
to undergo a physical examination
designed to determine his or her
ability to work, even if the examina-
tion might disclose whether the em-
ployee is disabled or the extent of
any disability.”® The court also
found that the test furthered the sub-
stantial interest “...in assuring a pro-
ductive and stable workforce.”

Restricting Employee
Activity While on Sick Leave

To what extent can law en-
forcement agencies implement poli-
cies that restrict employees from
leaving their residences while on
sick leave in order to discourage
sick leave abuse and malingering?
In Crain v. Board of Police Com-
missioners,’ the United States Court
of Appeals for the Eighth Circuit
upheld the constitutionality of sick
leave regulations that prohibited an
officer from:

...leaving his residence or
place of confinement while on
the sick list except to obtain
medical treatment or attention
or at the direction of the
attending physician for the
express purpose of therapeutic
exercise and after approval
from the office of the chief of
police.®

The court began its analysis by
noting that most courts have upheld

such regulations because of “...the
broad deference that must be ac-
corded a municipality charged with
the efficient management of its de-
partments and have been mindful of
the need to prevent abuses of liberal
sick leave policies wherein absent
employees continue to be paid with
taxpayer money.”” The court ac-
knowledged that the regulations are
stringent but nonetheless found
them rationally connected to de-
partmental interests in “...safety and
morale by expediting the recovery
of sick officers, minimizing the bur-
den on officers who may have to
work longer hours while other of-
ficers are out sick, and assuring that
officers op sick leave are not malin-
gering and that the sick leave policy
is not abused.” Because the regula-
tions did not limit whom the offic-
ers associated with in their homes or
restrict the frequency or duration of
visits, the court said the “...prohibi-
tion on outside-the-home visits to
family and friends while on sick

Ms. McNaught is the public
safety attorney in Winston-
Salem, North Carolina.

Special Agent Schofield is chief
of the Legal Instruction Unit at
the FBI Academy.
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leave is entirely reasonable and
not unduly restrictive.” Finally, the
court agreed that “...it is within a
police department’s broad discre-
tionary power to determine that an
officer who is too ill to report for his
scheduled duties on an election day
is too ill to leave his home to
vote.”"?

A federal district court in
Koreny v. City of New York'' also
upheld the constitutionality of regu-
lations that require employees on
paid sick leave to remain at home
between 7 a.m. and 9 p.m., with the
exception of Sundays and legal
holidays, unless otherwise autho-
rized pursuant to departmental
guidelines. Even though the hours
the sick employee must be at home
are greater than the normal work-
day, the court concluded that:
“...this requirement is certainly a ra-
tional way to protect against
‘goldbricking.’ It is reasonable, af-
ter all, to expect that an employee
too ill to work is too ill to be going
about other matters outside the
home, even beyond the hours of 9
e

Guidelines Must Ensure
Nonarbitrary Application

Managers considering the
implementation of such sick leave
regulations must include clear
guidelines that ensure nonarbitrary
application. In that regard, in
Uryevick v. Rozzi," a federal dis-
trict court held unconstitutional
regulations requiring officers on
sick leave to remain in their homes
from 9 a.m. to 5 p.m. unless granted
permission to leave and requiring
those designated as sick leave abus-
ers to remain in their homes for up

to 24 hours per day when on sick
leave. The court endorsed the gen-
eral proposition that the constitu-
tionality of such sick leave regula-
tions depends on whether they are
rationally connected in a nonar-
bitrary fashion to legitimate police
department interests."* In contrast
to the regulations upheld by the
court in Crain, the regulations in
the instant case contained no writ-
ten guidelines governing the deter-
mination of whether a particular re-
quest to leave home is for a
“reasonable purpose and time” or

Employers are not
required by the ADA
to create light-duty
positions as a form
of reasonable
accommodation.

))

when an officer should be desig-
nated a sick leave abuser. This lack
of guidelines created the potential
for a wholly arbitrary application of
the regulations.” In that regard, a
policy of carefully tracking and
documenting sick leave use as sug-
gested previously in this article pre-
sumably would have allowed the
department to establish objective
criteria for designating a “sick leave
abuser” based on documented pat-
terns, frequency and reasons for
sick leave use.

In finding the regulations un-
constitutional, the Uryevick court
stressed the lack of guidelines

“...and not a belief that the police
department’s interest in monitoring
injured officers’ activities is in any
way trivial.”!® The court suggested
that “...the police department
should develop a set of regulations
rationally connected to the county’s
legitimate goal of monitoring its
sick and injured officers, including
guidelines to ensure their non-arbi-
trary application.”"’

Sick and Medical
Leave as a Legal Entitlement

In addition to an employee’s
entitlement to sick and medical
leave created by applicable laws
and agency policies, employees
also may be entitled to extended
leave under the Family and Medical
Leave Act (FMLA)." Congress
passed the FMLA in 1993 to help
employees balance the burden of
caretaking among family members
and also to balance the demands of
the workplace with the demands of
family. The goal of the FMLA was
not to supplant employer-estab-
lished sick leave and personal leave
policies but to provide leave for
more uncommon and, presumably,
time-consuming events such as a
“serious health condition.” The Act
establishes minimum standards to
address employee/family medical
leave needs.

One portion of the FMLA that
relates to employee sickness or
injury provides eligible employees
with up to 12 weeks of unpaid
leave per year for a serious health
condition that makes the employee
unable to do his or her job."” Depart-
ment of Labor regulations provide
comprehensive guidance concern-
ing what constitutes a serious health
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condition under the FMLA.** While
it is beyond the scope of this article
to detail those regulations, they spe-
cifically exclude, unless complica-
tions arise, ailments such as the
common cold, the flu, upset
stomach, and the like from the
definition of a serious health
condition.”!

However, such common ail-
ments, when linked together,
may constitute a serious health
condition. The United States
Court of Appeals for the Seventh
Circuit recently ruled in Price v.
City of Fort Wayne® that mul-
tiple diagnoses, when linked to-
gether, could give rise to a seri-
ous health condition even though
none of the conditions standing
alone would trigger FMLA pro-
tection. The court broadly inter-
preted the term “serious health
condition” by rejecting as illogi-
cal the argument that an
employee’s ability to perform at
work could be seriously impaired
by a single serious illness but not by
multiple illnesses having a serious
impact.”® Thus, before taking ad-
verse action for an employee’s ex-
cessive absenteeism, managers
should determine whether the em-
ployee is entitled to FMLA leave
based on the Price court’s interpre-
tation of the term “serious health
condition.”

LIGHT DUTY AS A
MANAGERIAL OPTION

The ADA mandates a “reason-
able accommodation” for an em-
ployee who is “disabled” but other-
wise qualified to perform all of the
essential functions of the job with
this accommodation.” Conversely,

as a general matter, no such affirma-
tive duty exists for employees who
are sick or injured but only tempo-
rarily unable to perform the essen-
tial functions of their positions.”

Nonetheless, many law enforce-
ment employers elect to create posi-
tions that require employees to per-
form only a limited number of
essential functions, often referred to
as light-duty positions. These posi-
tions are generally limited in dura-
tion and allow a trained employee to
continue to provide valuable ser-
vices during a period of temporary
sickness or injury.

The development of a light-
duty policy—including the nature,
number and duration-of light duty
positions—is essentially a function
of managerial discretion. The
policy should be based on clearly
articulated departmental needs. For
many departments, using trained

and talented officers to perform
light-duty tasks is preferable to hav-
ing them home on sick leave. Be-
cause temporarily sick or injured
officers may be entitled to receive
employer-funded disability pay-
ments or workers’ compensation
benefits, it may make good eco-
nomic sense to assign these em-
ployees to light-duty jobs so they
can perform some work for the
income they would be receiving
anyway.

Distinguishing
Light Duty and
Reasonable Accommodation

Employers are not required
by the ADA to create light-duty
positions as a form of reasonable
accommodation.” Moreover, a
department lawfully can decide
to discontinue a particular light
duty assignment that has, in fact,
served as an accommodation for
an injured or sick employee.

For example, the United
States Court of Appeals for the
Fourth Circuit in Champ v. Balti-
more County*’ ruled that a depart-
ment could terminate an officer
following a 16-year light-duty as-
signment after an off-duty motor-
cycle accident that left him unable
to use his upper left arm. Under
the department’s light-duty policy,
the officer was entitled to a light-
duty assignment only for a total of
251 days. Because no reasonable
accommodation could have ena-
bled him to adequately perform
the essential functions of making
forcible arrests, driving a vehicle
under emergency conditions, and
qualifying with a weapon, he was
not a qualified individual with a
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disability under the ADA. The court
therefore concluded that it is not a
reasonable accommodation that an
employer be required to assign an
officer permanently to a light-duty
position.”® In that regard, the court
noted that although the ADA. pro-
vides that reasonable accommoda-
tions may include reassignment, the
statute explicitly limits such reas-
signment “to a vacant position.””
Of course, for operational reasons, a
department may choose to have no
light-duty positions.

Light Duty for
Pregnant Employees

Courts generally have held that
pregnancy and related medical con-
ditions are not “disabilities” for
which a “reasonable accommoda-
tion” is mandated under the ADA.*
Nonetheless, an officer temporarily
unable to perform the essential
functions of her law enforcement
position because of pregnancy may
be entitled to a light-duty position
under the Pregnancy Discrimina-
tion Act (PDA).*! The Act includes,
in the prohibitions against discrimi-
nation based on sex, a bar against
discrimination because of or on the
basis of pregnancy, childbirth, or
related conditions.

It is a well-settled principle
that the PDA is violated when
pregnant employees are denied
such privileges when sick leave
or light-duty is afforded non-
pregnant, temporarily disabled
employees.*” Simply stated, “...it is
a violation of the PDA for an
employer to deny a pregnant em-
ployee the benefits commonly af-
forded temporarily disabled work-
ers in similar positions or to
discharge a pregnant employee for

using these benefits.”* Thus, while
a department may, as a matter of
policy, choose not to have any light-
duty positions, a pregnant officer
must be afforded the opportunity to
work an available light-duty assign-
ment on the same basis as other
similarly situated employees.
Courts also hold that the PDA
prohibits an employer from forcing
a pregnant officer to accept light
duty simply because the employer
believes it is unsafe for a pregnant
officer to work patrol. Instead, an
involuntary light-duty assignment
is only legally justified where an
employee’s pregnancy is deter-

1

...a pregnant officer
must be afforded the
opportunity to work an
available light-duty
assignment on the
same basis as other
similarly situated

employees.
))

mined by a medical evaluation to be
incompatible with the duties of her
regular position.

In Allison-LeBlanc v. Depart-
ment of Public Safety,* a state ap-
pellate court ruled that a probation-
ary state trooper was illegally
discriminated against in violation of
the PDA when she was removed
from her patrol duties because of
pregnancy. In that case, a state
police order excluded pregnant
women from working regular duty
from the onset of pregnancy and

required them to work light duty or
be placed on leave regardless of
their ability to perform road patrol
duties. Nonpregnant female officers
and all male officers who were di-
agnosed with a medical condition
were not relieved of road patrol
duty without a medical evaluation
of disability or inability to perform
the required work. The court held
this was disparate treatment on the
basis of pregnancy in violation of
the PDA.%

A departmental policy of only
offering light duty for on-duty inju-
ries, thereby excluding all pregnant
employees, is legally problematic,
according to a recent federal district
court decision. In Lehmuller v. Sag
Harbor,* officers who became dis-
abled due to illness or off-duty in-
jury were required to use their sick
leave and their benefits, while offi-
cers injured in the line of duty and
unable to perform their patrol duties
would be assigned light-duty jobs
compatible with their condition.
The department claimed this policy
stemmed from state law that re-
quired that officers injured in the
line of duty receive full pay whether
they work or not, and the policy was
designed to ensure that officers per-
form whatever work they can in ex-
change for their pay.

A pregnant officer denied light-
duty under this policy claimed it
violated the PDA. The court found
that the department’s light-duty
policy had an adverse impact on
pregnant officers and that the of-
ficer had established a prima facie
case of disparate impact discrimina-
tion.’” Despite the department’s
contention that the policy was im-
posed to enable the taxpayers to re-
ceive some benefit from the salary
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provided officers injured in the line
of duty, the court questioned
whether the department “...truly
had a business necessity for its
policy.”*#

Finally, courts have held that
the PDA “...does not prevent an
employer from treating pregnant
employees more beneficially than it
treats other employees.* In that re-
gard, the Supreme Court had noted
that “Congress intended the PDA to
be a floor beneath which pregnancy
disability benefits may not drop—
not a ceiling above which they may
not rise.”* Accordingly, a light-
duty policy designed specifically to
accommodate pregnancy-related
disabilities presumably would not
violate the PDA.

CONCLUSION

Law enforcement organizations
should develop policies regarding
sick leave and light-duty that rea-
sonably balance legitimate manage-
rial prerogatives with the rights and
needs of sick and injured employ-
ees. Federal and state laws have cre-
ated a complex maze of regulations
governing an employee’s legal en-
titlement to sick leave benefits and
light-duty positions. Competent law
enforcement legal advisors should
review all departmental policies
concerning sick leave and light duty
to ensure that those policies are in
full compliance with federal and
state laws. 4

Endnotes

142 U.S.C. § 12101 et. seq. (1996).

295 F. 3d 864 (9th Cir), cert denied, 117
S.Ct. 955 (1997).

3 Id. at 868.

*Id. at 873.

5920 F.2d 1402 (8th Cir 1990).

S Id. at 1406 at n.4.

7 Id. at 1407. But see, Pienta v. Village of
Schaumburg, 710 F.2d 1258 (7th Cir
1983)(Applying strict scrutiny to regulations
that impact on rights protected by specific
provisions of the Bill of Rights and finding that
the city did not articulate a compelling interest
to justify the police department’s sick leave
regulations.).

8 1d. at 1409.

4T

07d. at 1410.

1699 F. Supp. 388 (E.D.N.Y. 1988).

12.1d. at 393.

3751 F. Supp. 1064 (E.D.N.Y. 1990).

' Id. at 1068.

15 Id. at 1069.

' Jd. at 1071.

LXqd

829 U.S.C. § 2601 (1996). The Department
of Labor has set forth detailed regulations
regarding the FMLA at 29 CFR § 825.100 et.
seq. (1996).

1929 CFR § 825.207. These regulations do
provide that, under certain circumstances, an
employee can choose to substitute accrued paid
leave for all or part of the 12 weeks of FMLA
leave.

% See 29 CFR § 825.114 (1996).

2129 CFR § 825.114(c).

#2117 F.3d 1022 (7th Cir 1997).

B Id. at 1025.

#*42 US.C. § 12111(8).

542 U.S.C. § 12102(2). See also, Sanders
v. Arneson, 91 F.3d 1351 (9th Cir 1996); and
Rogers v. International Marine Terminals, 87
F.3d 755 (5th Cir 1996).

R
e o e

% See, Howell v. Michelin Tire Corp, 860
F.Supp 1488 (M.D. Ala. 1994).

7 884 F. Supp. 991 (D.Md. 1995), aff’d, 91
F.3d 129 (4th Cir 1996).

% Id. at 1000.

242 US.C. § 12111(9)(8). See also,
Conklin v. City of Englewood, 1996 WL
560370 (6th Cir 1996), which held that a
department was not required to create a new
position (i.e., existing position at higher salary)
to accommodate an injured employee.

%0 See, e.g., Richards v. City of Topeka, 934
F.Supp. 378 (D.Kan. 1996).

142 U.S.C. § 2000e(k).

3 Byrd v. Lakeshore Hospital, 30 F.3d 1380
(11th Cir 1994).

3 1d. at 1384-85.

671 So.2d 448 (La.App. 1 Cir 1995).

35 Id at 452.

%944 F. Supp. 1087 (E.D.N.Y. 1996)

1d. at 1092.

38 Id

¥ Aubrey v. Aetna Life Ins Co, 886 F.2d
119 (6th Cir 1989).

% California Fed. Sav. & Loan Ass’n v.
Guerra, 479 U.S. 272 (1987).

Law enforcement officers of other than
federal jurisdiction who are interested
in this article should consult their legal
advisors. Some police procedures
ruled permissible under federal
constitutional law are of questionable
legality under state law or are not
permitted at all.
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Law enforcement officers are challenged daily in the performance of their duties; they face each
challenge freely and unselfishly while answering the call to duty. In certain instances, their actions
warrant special attention from their respective departments. The Bulletin also wants to recognize

their exemplary service to the law enforcement profession.

> i

Sean T. Mars

Officer Sean T. Mars of the Oak Creek, Wisconsin,
Police Department was dispatched to respond to a report of a
child struck by a vehicle at a city intersection. While en route
to the scene, the dispatch report was modified to a complaint
of a possibly intoxicated subject who was causing a distur-
bance. Upon arrival at the scene, Officer Mars located the
subject, who immediately fled on his bicycle toward some
railroad tracks. As he pursued the subject on foot, Officer
Mars observed an Amtrack train rapidly approaching and
yelled to warn the subject as he simultaneously radioed to
alert assisting officers of the impending danger. The subject
ignored the warning and indicated that he wanted the train to

hit him. Disregarding his own safety, Officer Mars pulled the suspect off the

railroad tracks just seconds before the train sped
by. Then, as the other officers advanced, he
struggled with the subject to subdue him.
Officer Mars suffered minor injuries during the
struggle but remained on duty until the subject
was taken to a local mental health complex for
treatment. The selfless actions by Officer Mars
prevented the subject from injuring himself or
others during the incident.

T

Nominations for the Bulletin Notes should be based
on either the rescue of one or more citizens or
arrest(s) made at unusual risk to an officer’s safety.
Submissions should include a short write-up
(maximum of 250 words), a separate photograph of
each nominee, and a letter from the department’s
ranking officer endorsing the nomination. Submis-
sions should be sent to the Editor, FBI Law Enforce-
ment Bulletin, FBI Academy, Madison Building,
Room 209, Quantico, VA 22135.

While on early
morning patrol, Ser-
geant John G. Daws of
the Waterloo, Iowa,
Police Department was
dispatched to a resi-
dence after a neighbor
reported smelling
smoke and hearing a
smoke alarm. When he
arrived, Sergeant Daws
also detected the odor
of smoke. After learning that there could be
an adult and two children inside the resi-
dence, he quickly kicked the door open and
searched the house, finding a 4-year-old boy
in-an upstairs bedroom. He carried the boy
outside to arriving firefighters and returned
inside to rescue a 2-year-old girl from another
bedroom. Officer Daws’ courage and prompt
actions saved the lives of two young children.

John G. Daws
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