


LAW
ENFORCEMENT
BULLETIN

Forensic Science 2

Legal Matters 13

Management 20

The Legal Digest 24

The Cover:
Shoe and tire
impression
evidence, when
properly collected,
= can be important in
. placing a suspect at
¥ the crime scene.
See article p. 2.

JULY 1984, VOLUME 53, NUMBER 7

Contents

Shoe and Tire Impression Evidence
By William J. Bodziak

U.S. Information Access Laws:

Are They a Threat to Law Enforcement?
By Stephen P. Riggin

Analyzing Costs: An Aid to Effective Police
Decisionmaking
By James K. Stewart

The Constitutionality of Drunk Driver Roadblocks
By Jerome O. Campane, Jr.

Wanted by the FBI

Federal Bureau of Investigation Published by the Office of Congressional

and Public Affairs,
w;l::nsgttzt:sngp;;t::;;nt Wiilice William M. Baker, Assistant Director

Editor—Thomas J. Deakin

William H. Webster, Director Assistant Editor—Kathryn E. Sulewski
Art Director—Kevin J. Mulholland
The Attorney General has determined that the Writer/Editor—Karen McCarron
publication of this periodical is necessary in the Production Manager—Jeffrey L. Summers

transaction of the public business ret?uired by law  Reprints—Marlethia S. Black
of the Department of Justice. Use of funds for

printing this periodical has been approved by the
Director of the Office of Management and Budget
through June 6, 1988.

ISSN 0014-5688 USPS 383-310



orensic ence lany impressions not seen under normal lighting
conditions can be located by turning off

\\ overhead lighting and directing a strong beam of
S light from a low angle across the surface being

, ‘ searched.

¥

ILLIAM J. BODZIAK

pecial Agent

locument Section ) |
aboratory Division :

ederal Bureau of Investigation =

Washington, D.C.

hoe and Tire Impression
vidence



Director’s

Message

For the first time since 1960, this country
experienced a significant decrease in crime
reported to police for a second consecutive year.
The 1983 decline in crime was 7 percent, the
greatest in any year since 1960.

This may signal that crime, as measured by
the Uniform Crime Reporting system, is being
managed more effectively by our law enforcement
community.

All categories of the Crime Index—murder,
forcible rape, robbery, aggravated assault,
burglary, larceny-theft, motor vehicle theft, and
arson—decreased in 1983; violent crime declined
by 5 percent, property crime by 7 percent. In
contrast, the volume of reported crime reached
an all-time high in 1980, which continued through
the following year. But in 1982, decreases in the
amount of crime reported were experienced.

During the first quarter of 1983, a decrease
of 2 percent was reported. Then, in the second
and third quarters, 8-percent declines were
recorded. In the last quarter of 1983, there was a
10-percent drop, for a year-long average drop of
7 percent.

While there are many influences affecting the
volume of crime, there are indications that the
criminal justice system is beginning to function
with a higher degree of effectiveness, which is
reflected in our crime figures.

Especially noteworthy, too, is the fact that
while crime counts for the past 2 years have
diminished, the number of persons arrested for
crime continues to rise. Recent efforts by law

enforcement to concentrate on the “career
criminal,” coupled with better prosecutive and
judicial handling of those who commit large
numbers of crimes, whether to support narcotics
habits or for other reasons, have resulted in jail
populations reaching new highs, while reported
crime has declined.

Increased citizen involvement in community
action groups, such as neighborhood watch and
similar programs, has also favorably affected
these crime statistics, as have the actions of
individuals concerned with their potential of
becoming the victims of crime.

Attorney General William French Smith noted
that today, criminals are more likely to be arrested
and incarcerated than they were in 1980. He
pointed out the “tighter coordination within federal
law enforcement and among federal, state and
local law enforcement agencies.”

While these crime figures are a sign of
hope—larger cities and suburban and rural areas
alike recorded similar declines—this trend does
not mean that the law enforcement community
can relax. Even the statistically valid decline in
the percentage of the arrest-prone age group of
15-24 years is not overly reassuring, as the
number of older people being arrested for
property crimes is increasing.

Increased emphasis, by law enforcement and
community together, on successful programs that
demonstrate the ability to reduce crime is still
needed if we are to envisage a time when our
children can live relatively free of crime.

Uil - O e

William H. Webster
Director
July 1, 1984




‘Specia/ Agent Bodziak

‘»EDITOR 'S NOTE: Material published
in the FBI Law Enforcement Bulletin is
solely for the information and
assistance of law enforcement
personnel. While brand names and
companies may be mentioned from
time to time, this is done in a strictly
!objective manner to help present
articles in their entirety from
‘authoritative sources. In such
instances, publication of the article in
the BULLETIN should not, under any
circumstances, be construed as an
endorsement or an approval of any
particular product, service, or
equipment by the FBI.

In many criminal investigations, it
is necessary to determine and prove
through various types of physical evi-
dence that a particular person was
present at the scene of a crime. For
this reason, the collection and foren-
sic examination of evidence such as
fingerprints, blood, hair, fibers, soil,
and glass is routinely practiced. Since
criminals must either be walking or
driving as they move in and out of the
crime scene area, it is not surprising
that shoe and tire impressions are
also often collected and provide ex-
cellent physical evidence.

Criminals frequently wear gloves
to avoid leaving fingerprints and don
masks to avoid eyewitness identifica-
tion; however, they rarely are aware of
or make an attempt to conceal shoe
and tire impressions. Unfortunately, a
well-meaning, but hasty or disorga-
nized, search of the crime scene area
often results in shoe or tire impression
evidence being overlooked or de-
stroyed. Proper collection and preser-
vation of this type of evidence by the
investigator, followed by a detailed ex-
amination by a laboratory expert, can
play an important part in proving the
suspect was at the scene of a crime.

Locating and Protecting
Impressions

The law enforcement officer or
crime scene technician who is first to
enter the crime scene plays an impor-
tant role in preserving areas which
may contain shoe or tire impressions.
Although responsibilities such as
tending to injured victims or appre-
hending a suspect need to be met im-
mediately, the entire crime scene
should be secured as soon as possi-
ble until it can be properly and thor-
oughly searched.

When conducting an exterior
crime scene search, investigators
should pay particular attention to ve-
hicular tire tread impressions and
shoe impressions the subject may
have made while entering and leaving
the scene. During an interior search,
all surfaces in areas where the
suspect(s) may have entered the
premises should be carefully exam-
ined, since most of the residue on
their shoes from outside surfaces
would be deposited in those areas.
Some hard interior surfaces, such as
tile floors, broken glass, desk tops,
chair seats, and countertops, may
contain valuable impressions which
are not easily seen under normal
lighting conditions. To locate those
impressions, all lighting should be
turned off and a strong beam of light
directed from a low angle across the
surface being searched. For some
reason, this technique is seldom used;
yet, ironically, the residue and dust im-
pressions found this way usually have
the best detail and are often the easi-
est impressions to compare with a
suspect’s shoe. They are also the
easiest impressions to overlook and
accidently destroy. Once located, all
impressions should be protected until
the crime scene investigator has the
opportunity to photograph and cast or
lift the impressions.

Sometimes, certain shoe or tire
impressions located at the scene
appear “worthless” to the investigator
when, in fact, they contain sufficient
detail and characteristics for a mean-
ingful examination. At other times, nu-
merous shoe or tire impressions will be
found, but only a few will be retrieved.
In both instances, all impressions
should be retrieved for subsequent
evaluation by a qualified expert.
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Two commonly used practices but improper wa)
of photographing impressions. Both result in
i / phot e |

Proper positioning of camera when Tire and Shoe Impression

Z:omoun!ad ; tfbod. and’p:,:;mbnod directly Pholesanin

over ”,,mzf,,mw,, with the Once located, all shoe and tire
camera lens parallel to the surface. Flash is used  tread impressions should first be pho-
to provide an oblique light source. tographed. In order for a laboratory

examiner to perform the best exami-
nation, high-quality, closeup photo-
graphs of the impressions are re-
quired. These photographs need to be
taken from directly over top of the im-
pressions at a distance of 2 to 3 feet.
They should not be confused with
general crime scene photographs.
The photographs will provide a clear
and accurate record of the original
condition and appearance of the im-
pressions prior to being lifted or cast.
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Figure 1

Instructions for Photographing Shoe and Tire Impression Evidence

1) Select a camera that has the largest
size negative format. Because a
natural size enlargement of the
photographs will be required for an
examination, the original negatives
must be enlarged. Since a smaller
negative (35mm) must be enlarged
more than a larger negative (4" X 5"),
a larger negative format camera is
preferable.

2) Use fine grained, slow speed (low
ASA) black and white film. Some
examples of good film would be Kodak
Plus-X, Kodak Panotomic-X, or liford
HP-5. In certain cases where color film
is desired, it should be used only to
supplement the black and white
photographs.

3) Use a tripod. The camera should be
mounted on a tripod and should be
positioned directly over the center of
the impression with the camera lens
parallel to the surface being
photographed. The lens should be
carefully focused. Failure to place the
camera on a tripod directly over the
impression and correctly focus it will
result in distortion which may limit the
results of the examination.

4) Always photograph with a ruler or
scale next to the impression. A suitable
scale, such as a flat ruler, must be

placed next to the impression and

should be present in each photograph.

The ruler should be depressed into the

surface until it is at the same depth as

the actual impressions. Without a ruler
or other suitable scale, it would not be
possible to enlarge the photographs to

a true and accurate natural size.

5) Use proper lighting and exposure.
a. Three-dimensional impressions,
such as those found in soil, sand,
and snow, require the use of an
oblique light source (a light source
which is held at a low angle to the
ground) to make them more distinct.

If the flash of the camera is used as
the oblique light source, a flash
extension cord will be needed, since
the flash will have to be held close to
the ground and at least 3 feet away
from the impressions to allow for the
even distribution of light across that
impression.

b. For each impression
photographed, an oblique light source
should be projected from at least
three different sides of the impression
to highlight as many points of
identification as possible. Several
photographs of each impression from
each of those positions should be
taken. If the impression is very deep,
the light source should be held slightly

higher to avoid casting a shadow
over part of the impression.

c. Impressions in blood, grease, oil,
or other material, which are visible
under existing light but are not further
enhanced with oblique light, should
be photographed using existing light
or by using an indirect flash (not
aimed directly at the impression).

d. When taking “existing light”
photographs of impressions in light
colored sand, in snow, or on other
highly reflective surfaces, the camera
meter receives an incorrect reading
from that surface. To correct this
reading, take a camera meter reading
holding a “gray card” over the
impression or manually compensate
for the incorrect camera meter
reading by “opening up” the lens of
the camera by “one to two” operative
settings. An example would be a
photograph of an impression in the
snow, where the camera meter
indicates the shutter opening should
be F16. Since the camera meter is
being fooled by extraneous reflected
light, the proper setting would be F11
or F8.

e. In all of these situations, it is
advisable to take several extra
photographs of each impression and
to “bracket” your exposure settings.

They often provide the examiner with
more detail than may be possible to
achieve through the subsequent cast-
ing or lifting process, the success of
which cannot always be predicted.
Again, the importance of these photo-
graphs cannot be overemphasized.
The instructions in figure 1 should be
adhered to while photographing shoe
and tire impression evidence.

Casting an Impression

In footwear or tire tread impres-
sions on soft surfaces, the raised
areas of the shoes and tires which
contain the most wear characteristics
and identifying characteristics make
the depressed areas of the impres-
sions. These areas are not always
represented well by a photograph, but
are reproduced effectively by a cast.

Therefore, after photographing,
casts should a/ways be made of
three-dimensional impressions such

as those found in soil, mud, sand, and
snow. A cast will provide a three-di-
mensional record of the impression
and will supplement the photographs
of the impression, enabling the exam-
iner to make a more complete exami-
nation.
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‘. . . in no instance, should an attempt be made to remove
lebris if that debris is part of the impression or if thereis
iny possibility of destroying part of the impression by removing it.”

s

Prior to casting an impression, it
ay be necessary to remove leaves,
igs, or other loose debris which may
ave fallen into the impression; how-
er, in no instance, should an at-
mpt be made to remove debris if
at debris is part of the impression or
there is any possibility of destroying
art of the impression by removing it.
form should be placed around the
pression. This will contain any
xcess casting material and also help
ive the cast extra thickness.

Class | dental stone and plaster
f paris are two forms of gypsum
hich can be used for making casts
f shoe and tire impressions. Class |
ental stone is stronger, easier to use,
ore durable, and superior to plaster
f paris and is available from most
cal dental supply houses. (R&R cas-
one is one brand of class | dental
tone and available from Dentsply
nternational, Inc.,, P.O. Box 905,
oledo, Ohio 43691) However, in the
sence of class | dental stone, a
uitable cast can be made with plas-
er of paris. It is important that only
‘class I” dental stone be used, since
ther types of dental casting materials
ontain “hydrocolloid alginates” which
hrink excessively and must therefore
e avoided.

If proper casting supplies are
kept on hand, the process is relatively
quick and simple. A container of
‘water. a few zip-lock bags of dental
stone or plaster of paris, a small
rubber container or a small bucket for
mixing, a stirring stick, some materials
for a form, and if plaster of paris is

Left: A ruler or suitable scale should be placed next
lo an impression before photographing so that
bnlarged prints will show natural size for
examinations.

:

Right: Supplies needed to cast an impression
property.

used, materials such as hardware
cloth to reinforce the cast are all that
are needed.

In preparing the casting material,
approximately 3 pounds of dental
stone will be needed for each shoe
impression. For every 3 pounds of
dental stone, place approximately 14
ounces of water in a container. (A dis-
carded soda can is suitable for
making approximate measurements of
the water.) Then pour enough dental
stone into the container to allow it to
“cone up” a couple of inches of the
water. Allow to stand for 1 to 2 min-
utes. During this time, the casting ma-
terial will settle into the water. Stir the

mixture, which will be watery at first,
until the dental stone has completely
dissolved. Continue to stir every 30
seconds. When the mixture approach-
es the consistency of thin pancake
batter (in 8 to 10 minutes), it is ready
and should be poured before it be-
comes thicker. Pour the mixture into
the form by pouring it onto a flat stick
or spoon held close to the surface of
the ground and slightly to the side of
the impression so as not to wash
away portions of the impression. The

‘mixture must be allowed to flow

evenly over the impression.
In approximately 30 minutes, the
cast may be carefully lifted. If soil or




Above: Add dental stone to water until it “cones up,”

then allow to stand for 1 to 2 minutes before
stirring.

Right: When casting mixture is the consistency of
thin pancake batter, pour mixture onto a spoon or
flat stick held close to the surface of the ground
and slightly to the side of the impression, allowing
mixture to flow over the impression.

debris from the impressioned area is
adhering to the cast, no attempt
should be made to clean it. The cast
should be allowed to air dry for 24 to
48 hours. The cast should never be
placed in an airtight container or
wrapped in plastic.

If plaster of paris is used, approxi-
mately 5 pounds will be needed for
each footwear impression and will re-
quire approximately 15 ounces of
water for each pound. Otherwise, the
procedure for mixing and pouring the
plaster of paris and dental stone is the
same. Because plaster of paris is not as
strong as class | dental stone, reinforce-
ment material will have to be placed in
the cast. This is accomplished by first
pouring half of the plaster of paris
mixture into the form until the impres-
sion is covered, laying the reinforce-
ment material over the poured plaster,
and then pouring the remaining plas-
ter mixture over the reinforcement
material.

8 / FBI Law Enforcement Bulletin

Impressions in snow can be cast
with the dental stone technique de-
scribed; however, a small amount of
snow or ice should be added and
stirred into the dental stone mixture to
keep the temperature low. The mix
should be allowed to become slightly
more viscous than the thin pancake
batter consistency. When cold, it will
take the mixture longer to reach that
consistency. Be careful not to pour
the mixture when it is too thin or it will
pass through the snow.

A new product called “snow print
wax” is a spray wax product which
provides considerable help in casting
snow impressions. (It is available
through the Kinderprint Company,
P.O. Box 16, Martinez, Calif. 94553)

Directions are provided with the prod-
uct; however, best results are ob-
tained when each snow impression is
sprayed with three or four coats of
snow print wax and then carefully
filled by allowing a mixture of dental
stone or plaster of paris to flow indi-
rectly into the wax-covered impres-
sion.




Hard Surface Impressions

“Hard surface” or “two-dimen-
sional” impressions include impres-
sions on tile floors, bank counters,
glass, doors, windowsills, paper, con-
crete, and virtually any hard surface
which will retain an impression of a
shoe or tire. The majority of these im-
pressions are shoe impressions which
are found inside and are, therefore,

particularly useful in linking the sus-
pect with the crime scene. The im-
pressions fall into two categories—
dust impressions and residue impres-
sions.

Dust impressions occur when a
shoe or tire comes in contact with a
surface heavily coated with loose ma-
terial, such as dust or grit. As the
shoe or tire strikes the surface, the
dust or grit clings to its surface and a
negative impression of the shoe or
tire remains. Dust impressions should
be photographed first with the proper
oblique lighting technique. The item
which contains the impressions
should then be preserved and submit-
ted to the examiner in the laboratory.
If the item cannot be submitted to a
laboratory, the impression should be
“lifted” by using a commercially avail-
able footprint lift.

If possible, avoid using makeshift
footprint lifting materials, such as cel-
lophane tape, rubber fingerprint lifters,
and contact paper. Instead, a quality
footprint lifting material large enough
to lift the entire impression should be
used. (One product that is excellent
for lifting impressions is called “hand-
print” and is available from the Kin-
derprint Company, P.O. Box 16, Marti-
nez, Calif. 94553) Carefully place the
lifting material over the impression
from one end to the other. Using a
clean fingerprint roller will make this
easier and will help eliminate trapping
air bubbles. If a clear lifting material
such as cellophane tape is used, it
should be transferred to white paper,
again using a roller to eliminate air
bubbles. Dust impressions should

Above: After 30 minutes, lift cast and allow to air dry
thoroughly. Soil will be cleaned from cast in
laboratory.

Left: A clean cast.
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never be dusted with latent fingerprint
powder since this will most likely de-
stroy the impression.

Residue impressions are those
resulting from residue being deposited
from the shoe to the surface. They in-
clude impressions made by the trans-
fer of ordinary residue which shoes
accumulate or impressions made after
stepping in blood, grease, and liquids.
Many of these impressions will not
transfer back off of the surface to a
lifting material with sufficient detail to
enable them to be lifted successfully.
For that reason, after each impression
is photographed, the item containing
the impression should be preserved
and submitted to the laboratory. If it is
not possible, the photographs should
be checked before that evidence is
lost or the crime scene is “cleaned
up.”

Because dusting residue impres-
sions with latent fingerprint powder is
usually unpredictable, it is not general-
ly recommended. However, it may be
worth trying as a last resort in cases
where the impressioned item cannot
be submitted to the laboratory and the
evidence would be ‘“cleaned up”
anyway. One particular situation
where dusting with latent fingerprint

10 / FBI Law Enforcement Bulletin

powder is occasionally successful are
those instances where a wet shoe
comes in contact with a waxed sur-
face, such as a waxed bank counter-
top. If a shoe impression is developed
or enhanced with the powder, it can
be rephotographed and then lifted as
previously described.

Packaging and Submitting
Impression Evidence to a
Laboratory

In criminal cases, the FBI Labora-
tory will conduct evidence examina-
tions for all law enforcement agencies
and will furnish expert testimony, pro-
vided no other expert in the same sci-
entific field will be used by the pros-
ecution. This testimony, as well as the
examination in the FBI Laboratory, is
provided at no cost to the requesting
agency.

All communications transmitting
impression evidence to the FBI Labo-
ratory should list the name of the
suspect(s) and/or victim(s), the type
of violation and the date it occurred, a
description of the evidence being sub-

A clean fingerprint roller should be used to apply
footprint lifting material over a footwear
impression.

mitted, the types of examinations de-
sired, and any background information
that would be of assistance to the ex-
aminer or pertinent to the examination
requested. Reference should also be
made to any previous correspondence
or reports and as to whether any of
the evidence has already been sub-
jected to any previous examination.
The communication should be submit-
ted in duplicate with additional copies
of that communication accompanying
any evidence which is sent under sep-
arate cover. All evidence should be
sent by registered mail. (See fig. 2.)

What examinations can be made and
what conclusions can be reached?

Footwear Impressions

In situations where a footwear im-
pression is left at the scene and no
suspect or known shoes exist, a labo-
ratory can offer assistance in possibly
identifying the make and full design of
the shoe. The laboratory can also
make a permanent record of the evi-
dence by photographing casts, im-
pressions, and impression lifts which
are submitted and can often enhance
the detail in those impressions.

When known shoes of suspects
are obtained, comparisons can be
made which may determine whether a
particular impression corresponds in
size, design, and wear characteristics
with the respective portion of the sus-
pect’s shoe. If the known shoe con-
tains identifying characteristics such
as cuts, abrasions, or tears which
have occurred randomly as a result of
the use or abuse of the shoe, and
these same individual identifying char-
acteristics are evident in the ques-
tioned impression, it is possible that
shoe can be “identified” as the par-

1

ticular shoe that made the impression.



Figure 2

CASTS—
Casts should be allowed to air
dry thoroughly for 24 to 48
hours, longer if necessary. No
attempt should be made to
remove soil from the casts or to
clean the casts. When dry, each
cast should be wrapped
individually in shock absorbent,
NOT WRAP OR PLACE IN
PLASTIC.

KNOWN SHOES—

If wet (water, blood, etc), shoes
should be air dried thoroughly
before wrapping. Do not dry
shoes with artificial heat, such
as a heat lamp or hair dryer, and
do not wrap in plastic. Identify
the wearer of each pair of shoes
and the date obtained. If shoes
are to be examined for soil,
glass fragments, safe insulation,
fibers, or other microscopic
evidence, they should be
wrapped individually in a manner
to avoid their being

Instructions for Submitting Evidence to the FBI Laboratory

contaminated or contaminating
other evidence in the same
package.

TIRES—

Tires should be left mounted

- and should be shipped by the
best method locally available,
ensuring that the tread surface
is protected during shipment.
Furnish the make, model, and
year of the car from which they
were obtained, along with their
position on the car (left front,
right front, left rear, right rear,
and spare).

EVIDENCE CONTAINING

IMPRESSIONS AND IMPRESSION

LIFTS—
Lifts of impressions and
individual items on which there
are impressions should be
preserved and individually
wrapped so that the impressions
will not be destroyed or erased
during shipment.

Negatives should accompany all
of impression
evidence so that quality “natural
size” enlargements for
examination purposes can be
made. All photographs and
negatives taken of impressions
should be submitted, regardless
of their apparent quality. Too
often, it is discovered that some
photographs were not submitted
only to find out later that they
would have been of additional
value to the examiner. ,

CRIME SCENE SKETCH AND

GENERAL CRIME SCENE

PHOTOGRAPHS—
In cases where a crime scene
sketch or general crime scene
photographs concern
themselves with impression
evidence, copies of these items
should also be submitted, along
with the impression evidence to
assist the examiner.

5

In cases where the impression
lacks sufficient characteristics or
detail to result in an absolute identifi-
cation, examination results concerning
the size, design, and wear character-
istics still offer significant evidence
that contributes to placing the suspect
at the crime scene. On today’s
market, there are thousands of differ-
ent shoe designs, each of which
comes in numerous sizes. Therefore,
any particular shoe design in a par-
ticular size represents an item which
is owned and worn by far less than 1
percent of the population. Any addi-

A partial impression left at the crime scene when
the subject’s “bloody’” shoes came in contact
with a piece of paper. A “test impression”

made with the subject’s shoe shows several
characteristics (marked with arrows) which identify
that shoe as the one which made the bloody
impression. With an enlarged version, an expert
examiner could testify in court explaining to the
jury the basis for the identification.
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tional characteristics, such as specific
wear characteristics or random manu-
facturing characteristics, make that
shoe an item which is owned and
worn by even fewer people.

In many instances, footwear im-
pressions determined to have been
made by a suspect’'s shoe can have
further significance in connecting a
suspect to a particular crime. Impres-
sions in the victim's blood, made
when the blood was wet, impressions
on objects which were misplaced or
broken during the commission of a
crime, and impressions in unusual
places, such as a roof or bank coun-
tertop, cannot only place a suspect at
the crime scene but can show a
degree of involvement in the crime or
demonstrate those impressions were
made within a certain time frame.

Tire Tread Impressions

In situations where tire tread im-
pressions are left at a crime scene
and no suspect or known tires exist,
the laboratory can examine the design

12 / FBI Law Enforcement Bulletin

of the impression and possibly deter-
mine the style and/or manufacturer of
the tire. Photographs making a perma-
nent record of the impression and
possibly enhancing the impressions
can also be made.

When known tires are obtained,
comparisons can be made with the
questioned impressions which may
determine if those impressions and
tires correspond in tread dimensions,
design, and wear characteristics. Tires
can also be positively “identified” as
having made a particular impression if
sufficient identifying characteristics
are present.

Additionally, if multiple tire tracks
with different designs and tread di-
mensions are found at the scene and
can be determined to correspond in
design and tread dimensions with
each of the respective tires found on
the known car, the significance of this
evidence is greater.

Summary

Law enforcement officers and
crime scene technicians should be
alert for shoe impressions and tire im-
pressions at the scene of a crime.
Once located, the proper collection |
and preservation of that evidence is
accomplished by properly photograph-
ing the impressions, and then, either
retaining the impressioned item,
making a cast of the impression, or
lifting the impression. This evidence
should then be submitted to a labora-
tory where a qualified expert can com-
pare these impressions with the sus-
pect's shoes or the suspect's vehicle
tires. In many cases, positive identifi-
cations are possible. Evidence which
is only sufficient to show similarities in ‘
size, design, and wear is still very sig-
nificant and important, when consid-
ered with other items of evidence, in
placing the suspect at the scene of
the crime. FBI




Legal NMatters

U.S. Information
Access Laws
Are They a Threat to Law Enforcement?

“. . . the Freedom of Information Act . . . and the Privacy Act
. . . provide varying degrees of access to information
held by the Federal Government.”

Late one night, two detectives
emerged from a cruiser parked out-
side a brightly lit amusement park.
After strolling lazily through the dwin-
dling crowd for several minutes, they
spotted their man. He also saw them
as he glided into the shadows of a
nearby vendor’s booth. The detectives
nodded recognition as they ap-
proached to accompany the man
deeper into the darkness. He was
quick to speak, “I've got trouble.
Curtis * got some stuff from the FBI
with that freedom of information thing
and I'm scared to death. | made up
my mind; | can’t talk to you guys no
more. In fact, I'm leavin’ tonight—
going out west. I'm through with this
whole bit.”

Was his fear justified?

As the FBlI Agent stepped from
the elevator into the third floor corri-
dor of the U.S. courthouse, he noticed
the highly polished mahogany door
bearing the words ‘“Honorable Gar-
land T. Lewis.*” On entering the
judge’s reception room, he was greet-
ed by one of the secretaries. After an-
nouncing his presence over the office
intercom, she ushered the Agent into
the judge’s private office. ldentifying
himself to the judge, the Agent stated
the purpose of his visit and asked the
judge whether he would recommend a
fellow jurist to a seat on the circuit
court. To the Agent's astonishment,

the judge replied he was not in a posi-
tion to comment on the qualifications
of the other jurist, a man he had
known for years. When pressed for
reasons, the judge explained he was
quite familiar with the Privacy Act and
knew the other jurist could obtain
copies of whatever record was made
of his comments. The judge confided
that his comments would be uncom-
plimentary and he feared their person-
al and professional relationship would
be severely damaged if the comments
were made known.

Was his fear justified?

These two fictional accounts
dramatize what has become a
common reaction to the passage of
two Federal statutes—the Freedom of
Information Act (FOIA) ' and the Pri-
vacy Act.2 Both laws provide varying
degrees of access to information held
by the Federal Government.

The Freedom of Information Act

Originally enacted in 1966, the
Freedom of Information Act was de-
signed to open records of the execu-
tive branch of the Federal Govern-
ment to public inspection. While the
records of all Federal agencies were
subject to the statute in practice, only
those of regulatory agencies were af-
fected because the 1966 law con-
tained a provision exempting investi-
gatory files compiled for law enforce-

By
STEPHEN P. RIGGIN

Assistant Section Chief
Freedom of Information/
Privacy Acts Section

Records Management Division
Federal Bureau of Investigation

Washington, D.C.

* Fictitious.

July 1984 / 13




Special Agent Riggin

14 / FBI Law Enforcement Bulletin

ment from public access. This was a
blanket exemption which was used to
withhold from the public all investiga-
tive records maintained by the U.S.
Department of Justice, the U.S.
Secret Service, and similar law en-
forcement agencies.

Six years later, after 2 weeks of
oversight hearings, a House subcom-
mittee concluded that the Federal
Government had ‘“dragged its feet”
for 5 years in its management of the
FOIA. In 1974, Congress substantially
amended the 1966 law over the veto
of then President Gerald R. Ford; the
amendments became law in February
1975.3

As a result of the amendments,
the blanket exemption for investiga-
tory files compiled for law enforce-
ment was dramatically revised.# The
word ‘“records” replaced the word
“files,” which meant that an entire in-
vestigative file could no longer be
exempt from disclosure. It is possible
that the entire file would be subject to
one of the FOIA exemptions applica-
ble to all records, not just those com-
piled for law enforcement, e.g., if the
file is subject to national security clas-
sification pursuant to Executive order
of the President. In addition, the
amended law contains only six specif-
ic types of investigatory records to
which the law enforcement exemption
can be applied. Unless a law enforce-
ment record meets the definition of
one or more of the six types, release
to the public is required. Moreover,
even if an investigative record is one
of the six types described in the stat-
ute, it could contain information not
subject to exemption, thus requiring
release of that part of the record con-
taining the nonexempt information.

Six types of investigatory records
compiled for law enforcement can be
withheld from public access.

Records which would interfere with
enforcement proceedings

This provision permits the Gov-
ernment to withhold all records which
relate to an ongoing and active crimi-
nal or intelligence investigation. This
exemption can be used also to with-
hold records of an inactive investiga-
tion where there is still a reasonable
chance for an eventual law enforce-
ment proceeding or to exclude
records of a Federal agency where re-
lease to the public could damage an
ongoing investigation being conducted
by a State or local criminal justice
agency.

Records which would deprive a
person of the right to a fair trial or an
impartial adjudication

This exemption has been used in-
frequently by Federal law enforcement
agencies because most requests are
received after legal proceedings have
been concluded. It is designed to pre-
vent the release of information which
would have an extensive or prejudicial
effect on the rights of private parties.

Records which would constitute an
unwarranted invasion of personal
privacy

This exemption is applied to infor-
mation pertaining to identifiable indi-
viduals which, if released to the
public, would result in an unjustifiable
invasion of the person'’s right to priva-
cy. The law requires a Federal agency
maintaining the information to balance
the interests of the public against the
privacy interests of the individual. The
result of the balancing test determines
whether the invasion of privacy which
might occur from disclosure would be
justified by the public’s right to know.

1




“ . .the Freedom of Information Act is designed to
prevent the public from obtaining certain investigative
records compiled for law enforcement.”

In this context, a generally accepted
concept is that persons who are con-
sidered “public figures,” i.e., well-
known to the public or occupying a
position in the public spotlight, enjoy
less privacy. As an example, the
public could possibly have a right to
know of the misconduct of a State
governor, although not of the miscon-
duct of a lower-level State employee.
It also is generally accepted that a de-
ceased person has no privacy rights,
although the surviving relatives may
have a privacy interest justifying the
withholding of personal information
about the decedent which would be
embarrassing to the survivors. The ex-
emption is not applied to information
pertaining to organizations or corpora-
tions. It is used routinely to withhold
the identities of most law enforcement
personnel whose names appear on in-
vestigative records.

Records which would disclose the
identity of a confidential source, and
in the case of a record compiled by a
criminal law enforcement authority in
the course of a criminal investigation,
or by an agency conducting a lawful
national security intelligence
investigation, confidential information
furnished only by a confidential
source

This exemption is applied most
frequently by Federal law enforcement
agencies, such as the Department of
Justice (including the FBI and the
Drug Enforcement Agency (DEA) and
other investigative components) and
the U.S. Secret Service. It is used to
withhold information provided in confi-
dence by a variety of sources—paid

informants, witnesses, relatives, asso-
ciates, financial or commercial institu-
tions, and State, local, and foreign law
enforcement agencies.

Both Congress and the Federal
court system have recognized the
need to preserve the Government’s
ability to give complete protection to
informants and other sources who fur-
nish information in confidence during
the course of a criminal or national
security investigation. Their protection
is essential, and the information they
provide to the Federal Government
must be safeguarded when contained
in criminal and national security inves-
tigative files being processed pursuant
to the FOIA.

Records which would disclose
investigative techniques and
procedures

This exemption permits Federal
law enforcement agencies to withhold
records or information which would
reveal an especially sensitive investi-
gative technique. Routine, well-known
techniques, such as the use of physi-
cal surveillance, generally cannot be
protected, unless the information is
subject to one or more of the other
FOIA exemptions, e.g., disclosure
which would interfere with enforce-
ment proceedings or which would
identify a confidential source. This ex-
emption also can be applied to infor-
mation reporting the use of an investi-
gative technique employed by a State
or local criminal justice agency.

The types of investigative tech-
niques, the withholding of which have
been supported by various Federal
courts, include laboratory methods
used in arson investigations, the use
of “bait” money, security devices
used by banks, techniques used in the
protection of the President, and the

specific types of equipment used for
electronic eavesdropping.

Records which would endanger the
life or physical safety of law
enforcement personnel

This exemption is used in FOIA
processing of federally maintained
criminal and national security investi-
gative records to excise from the
records the names and other identify-
ing information of law enforcement
personnel at the Federal, State, and
local levels when disclosure could be
reasonably expected to endanger the
life or safety of the officer.

From this it is evident the Free-
dom of Information Act is designed to
prevent the public from obtaining cer-
tain investigative records compiled for
law enforcement. Information relating
to active investigations, informants,
and other sources of information, sen-
sitive investigative techniques, and
police personnel is given the closest
scrutiny by records specialists re-
sponding to FOIA requests to protect
these legitimate law enforcement in-
terests.

The Privacy Act

The Privacy Act, enacted in 1974
(the same year in which the FOIA was
amended), became effective on Sep-
tember 27, 1975. It was the culmina-
tion of several years of public and
congressional concern over the threat
to personal privacy created by the
Federal Government’s continued ac-
quisition of personal information on
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“The principal purpose of the [Privacy Act] is to give

U.S. citizens and permanent resident aliens some

degree of control over information about them collected
by the Federal Government and how the information is used.”

U.S. citizens. The principal purpose of
the act is to give U.S. citizens and
permanent resident aliens some
degree of control over information
about them collected by the Federal
Government and how the information
is used. This is accomplished in five
basic ways:

1) Each Federal (executive branch)
agency must publish in the
Federal Register 5 a complete
description of all records
systems the agency maintains.
The system notice describes the
types of information in the
system and the procedures to
be followed by a citizen seeking
access to this information.

2) The information in the system
must be accurate, relevant,
timely, and complete to ensure
fairness to the citizen.

3) The act permits citizens to
review and request amendment
of information about them
contained in the system.

4) Information collected for one
purpose cannot be used for a
different purpose without the
citizen’s written consent.

5) Federal agencies must maintain
an accounting of all disclosures
of a record, and with certain
exceptions, provide the citizen a
copy of the accounting.®

The act contains provisions which
permit a citizen to bring a civil action
in Federal district court to enforce the
above requirements. Also, the act
contains criminal penalties for a Fed-
eral agency official or employee who
knowingly and willfully discloses pro-
tected information to a person or
other agency not entitled to receive it
or who maintains a records system
without publishing a system notice.
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Additionally, it is a misdemeanor pun-
ishable by a fine not to exceed $5,000
for any person, including police per-
sonnel, to knowingly and willfully
obtain or attempt to obtain a record
about a citizen from a Federal agency
under false pretenses.

It must be understood the act ap-
plies only to records maintained by an
agency of the executive branch of the
Federal Government. The act does
not cover records maintained by Con-
gress, the Federal court system, State
and local government agencies, or
corporations and other organizations
in the private sector.

An exception to this is the act's
treatment of uses made of an individ-
ual’'s Social Security Account Number
(SSAN). The statute prohibits a Feder-
al, State, or local government agency
from denying an individual any right,
benefit, or privilege provided by law
because of the individual's refusal to
disclose his SSAN, unless disclosure
was required by law in effect prior to
January 1, 1975, to verify an individ-
ual’s identity. Furthermore, the act re-
quires a Federal, State, or local
agency which requests an individual
to disclose his SSAN to advise the in-
dividual if such disclosure is manda-
tory or voluntary, by what statutory or
other authority the number is being
solicited, and what uses will be made
of the number.”

Even though the law contains
these restrictions on the use of an in-
dividual’'s SSAN, Congress did not in-
corporate any provisions into the stat-

ute whereby such requirements can
be enforced by either Federal or State
law enforcement agencies. All other
portions of the act can be enforced
through both criminal penalties and
civil remedies.

A major provision of the Privacy
Act controls the dissemination of per-
sonal information maintained by a
Federal agency. The law prohibits dis-
closing a record without the written
consent of the subject. However,
there are exceptions to this written
consent rule: ;

1) To officers or employees of the
same agency which maintains
the records, who need the
records in the performance of
their official duties;

2) Records which are required to
be disclosed by the Freedom of
Information Act;

3) For purposes compatible with
the reasons for which the
records were collected, providing
that all such uses are published
in the Federal Register as a part
of the records system notice.
Under this exception, a Federal
law enforcement agency, e.g.,
the FBI, may disclose
information for a law
enforcement purpose. This
would include disclosure to a
State or local police agency to
assist in conducting a lawful
criminal or intelligence activity;

4) To the Bureau of Census;

5) Records used in nonidentifiable
form for statistical purposes;

6) To the National Archives;

7) To other Federal, State, or local
government agencies within the
United States for a lawful




criminal or civil law enforcement
activity, if the head of the
agency submits a written request
which describes the records
sought and the criminal or civil
law enforcement activity for
which the records are needed.
This would permit a Federal
regulatory agency (also a
Federal law enforcement
agency, although the latter may
disclose the records pursuant to
exception 3) to disclose records
to a State or local police agency
for a law enforcement activity;
8) To any person under emergency
circumstances affecting the
health or safety of any individual;
9) To any committee or
subcommittee of either House
of Congress to the extent of a
matter within its jurisdiction;

10) To the General Accounting
Office in the performance of its
official duties; and

11) Pursuant to a lawful order of a
court of competent jurisdiction.

State and local criminal justice
agencies, such as police departments,
sheriff’s offices, prosecutors, penal in-
stitutions, and parole and probation
officers, should experience no difficul-
ty in obtaining criminal justice records
from a Federal agency for use in a
law enforcement activity. State regula-
tory agencies, however, may find the
Privacy Act restrictions barring access
to criminal justice records for use in a
regulatory or licensing function unless
they obtain the written consent of the
individual. This will depend on the
rules and regulations of each Federal
agency.

Another major provision of the
act is an individual’s right to request
from a Federal agency access to
records pertaining to the individual.
Unlike the FOIA which gives any
person access to all records of a Fed-
eral agency, the Privacy Act restricts
access to only those records identifi-
able with the individual making the re-
quest. Any person requesting informa-
tion under the Privacy Act must be a
U.S. citizen or an alien admitted for
permanent residence.

Once the individual determines
what information the agency main-
tains on him, he can request informa-
tion believed to be inaccurate, irrele-
vant, untimely, or incomplete to be
amended. A civil action in a U.S. dis-
trict court may be initiated to compel
the agency to amend the record.

There are several Privacy Act ex-
emptions, similar to those of the
FOIA, on which an agency can rely to
withhold access to information. Two
general exemptions permit the Gov-
ernment to withhold information main-
tained by the Central Intelligence
Agency (CIA) and also information
maintained by a Federal law enforce-
ment agency, e.g., U.S. Secret Serv-
ice or the FBI, which was compiled for
a criminal investigation. Other specific
Privacy Act exemptions permit the
Government to withhold the following
from access:

1) Records lawfully classified to
safeguard national security;

2) Investigatory material compiled
for a law enforcement purpose
other than criminal, e.g., a civil
law enforcement purpose, or
which is maintained by a Federal
agency, the principal function of
which is not law enforcement.
Such material cannot be
withheld, however, if it was the

basis for denying the citizen a
right, benefit, or privilege to
which he or she would otherwise
be entitled under Federal law.
When used by the agency as a
basis for such action, the citizen
must be given access to the
records, except to the extent
disclosure would reveal the
identity of a source who
furnished the information in
confidence;

3) Records maintained relative to
providing protective services to
the President;

4) Records required by law to be
maintained for statistical
purposes;

5) Investigatory material compiled
to determine suitability for
Federal civilian employment,
military service, Federal
contracts, or access to classified
information, but only to the
extent disclosure would reveal a
confidential source;

6) Testing or examination material
used to determine qualifications
for appointment or promotion in
the Federal service, the
disclosure of which would
compromise the testing or
evaluation process; and

7) Evaluation material used to
determine potential for
promotion in the military to the
extent that disclosure would
reveal the identity of a
confidential source.
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“While the [Freedom of Information Act] is designed to
provide public access to varied and numerous
categories of subject matter, the Privacy Act limits
access to only those records pertaining to the
individual making the request.”

As can be seen, the Privacy Act
differs somewhat from the FOIA in
providing citizen access to Govern-
ment records. While the FOIA is de-
signed to provide public access to
varied and numerous categories of
subject matter, the Privacy Act limits
access to only those records pertain-
ing to the individual citizen making the
request. However, both statutes pro-
vide for withholding investigatory
records compiled for law enforce-
ment, especially information from a
confidential source, including a State
or local criminal justice agency. Con-
gress, the executive branch, and the
courts recognize the absolute need to
preserve the confidentiality of informa-
tion exchanged between police agen-
cies at the Federal and State level
which is essential to their mutual law
enforcement mission.

Similar to the FOIA’s purpose of
“providing for a more informed elec-
torate,” the Privacy Act contains cer-
tain notice requirements designed to
inform the American public of the var-
ious types of records maintained by
the executive branch. For each
system of records maintained by an
agency, the law requires the agency
to publish in the Federal Register a
comprehensive notice describing the
system. The following information
must be included:

1) The name and specific location
of where the records are stored;

2) The name of the system
manager and the address to
which a citizen can direct a
request for access to records in
the system;

3) The categories of records in the
system and the categories of
individuals on whom records in
the system are maintained;

18 / FBI Law Enforcement Bulletin

4) All of the routine uses made of
records in the system and the
purposes of such uses; and

5) The practices of the agency
regarding the storage,
retrievability, safeguards,
retention, and disposal of
records in the system.

In addition to the notice require-
ments, Federal agencies also must
comply with other provisions of the
Privacy Act. For example, each
agency can maintain only information
about a citizen that is both relevant
and necessary to accomplish an au-
thorized purpose of the agency. Infor-
mation describing an individual’s exer-
cise of a right guaranteed by the first
amendment can be maintained only if
authorized by law or by the individual
or if it is “pertinent to and within the
scope of an authorized law enforce-
ment activity.” In addition, prior to dis-
seminating information to persons or
agencies outside the executive
branch, an agency must make reason-
able efforts to assure the accuracy,
relevance, timeliness, and complete-
ness of the information.

In addition to the criminal penal-
ties discussed earlier, the Privacy Act
contains a provision which permits a
citizen to bring a civil action in Federal
district court for an agency’s failure to
comply with any of these require-
ments. This action may also be initiat-
ed if an agency refuses to amend a
record at the individual's request or if
the agency fails to comply with other
provisions of the act in such a way as
to have an adverse effect on the indi-
vidual.

Conclusion

Both the FOIA and the Privacy
Act were designed by Congress at a
time when the public’s trust and confi-
dence in the integrity of its Govern-
ment were severely shaken by the
revelations of the Watergate affair
and related instances of official
misuse of information about U.S. citi-
zens. In theory, public access to Gov-
ernment information is in full keeping
with our open society and should be
helpful in curbing official misconduct.
But the experience of Federal law en-
forcement agencies in 8 years of
managing the FOIA has shown that
the American people might be paying
a rather high price for the right to in-
spect and copy Government records.
This is due primarily to the indispu-
table fact that the criminal element in
this country and elsewhere has dis-
covered that the FOIA does not dis-
criminate against it. Records of Feder-
al law enforcement agencies are
available in varying degree to anyone
who requests access, whether the
person is the convict seeking to iden-
tify the “snitch” who was responsible
for his imprisonment, or the interna-
tional terrorist trying to determine if
his activities have been noticed, or
the Mafia don searching for the in-
formant within his organization, or the
foreign intelligence agent seeking to
undermine the Government's efforts
to discover his espionage objectives.

The price being paid, therefore, is
the proven reduced efficiency of such
agencies as the FBI, DEA, the Secret
Service, and others in attempting to
accomplish their law enforcement
mission. Needed personnel have been
diverted from investigative duties to
manage the FOIA and Privacy Act
programs; tremendous costs of these
programs cut into agencies’ budgets




(over $12 million per year for the FBI
alone); and there is always the fear
that human error will one day result in
the inadvertent disclosure of sensitive
information to the wrong person with
devastating results.

In addition, there have been nu-
merous examples, such as the two
cited at the outset of this article,
where paid informants and other
sources of information have *“‘dried
up” or have shown extreme reluc-
tance to provide the Government with
valuable information which would spell
the difference between success and
failure in meeting a law enforcement
objective.

The answer to the question
posed in the title of this article is
“yes.” The present access laws do
pose a threat to law enforcement. The
threat is not imagined—it is real, it is
documented, and the criminal and the
subversive both have recognized and
taken full advantage of certain weak-
nesses within the FOIA.

Recognizing this threat, a new
law has been introduced in Congress
which, if enacted, will amend the
FOIA in such a way as to better pro-
tect investigative records of the Fed-
eral Government. For example, under
the proposed legislation, there would
be a 5-year moratorium placed on the
availability of information collected in
organized crime investigations. For-
eign nationals no longer would be
able to access records maintained by
agencies of the U.S. Government, and
records of Federal agencies pertain-
ing to informants would be excluded
entirely from access by third parties. It
is believed enactment of this new law
would do much to alleviate some of
the current problems faced by law en-
forcement agencies in complying with
the FOIA.

In the meantime, law enforce-
ment must continue to meet the
threat; criminal justice agencies at the
Federal, State, and local levels cannot
afford to throw up their hands in frus-
tration. They must continue to work
together to persuade the informant
and the ordinary citizen that the Gov-
ernment will exercise every legal
means to protect his or her identity.
Confronted with the fears of the crimi-
nal informant and the Federal judge
described above, the law enforcement
officer can explain that both the Con-
gress and the courts throughout the
country have consistently supported
and continue to support the Govern-
ment’s withholding from public access
any information provided in confi-
dence. The law enforcement communi-
ty must be vigilant for signs the FOIA is
being misused, and Federal agencies
must take every precaution to ensure
the law is administered in such a way
as to preclude the disclosure of dam-
aging information.

Effective law enforcement can be
achieved within an open society, but
care must be taken to make certain
the rights of the law-abiding are not
made subservient to the rights of
those breaking the law. FBI
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Mlanagement

ANALYZING COSTS

An Aid 1o Effective Police Decisionmaking

Police managers face a dual
challenge in the 1980’s. High crime
rates and the fear they spawn mean
heavy public demand for crime fight-
ing will continue. At the same time,
fiscal problems caused by shrinking
tax bases in many jurisdictions and
taxpayer revolts in others beset many
agencies.

These constraints translate into
hard choices for law enforcement.
Many departments have had to cut
back, sometimes drastically, as a
result of fiscal stringencies. Yet, most
are being asked to provide the same
level of service—or even higher—
without raising costs.

Police managers face equally
onerous choices. Police must focus
on the priorities—the serious crime
about which the public is so con-
cerned. But often they must cut per-
sonnel assigned to many important
support functions to meet the public’s
expectations.

More than ever, such tough deci-
sions must be based on reliable, ac-
curate information on the real costs of
police services. Unfortunately, how-
ever, existing accounting systems in

By
JAMES K. STEWART

Director
National Institute of Justice
Washington, D.C.

most departments simply do not
mirror reality.

Suppose you, as a police man-
ager, were asked the question: What
is the hourly cost of a patrol unit? To
derive an answer, you might begin
with the hourly wage of a patrol offi-
cer, gasoline costs for a patrol vehi-
cle, and a fraction of the costs for ve-
hicle maintenance. But what about the
officer’s uniform, weapon, or ammuni-
tion? There is also the communication
equipment linking the patrol car to the
dispatch unit. Even a portion of the
dispatcher’s time could be included.

All of these incremental costs
add up to the real cost of a function
rather than the more obvious or direct
“line item” costs usually associated
with delivery or deployment. Person-
nel overhead, dispatcher time, and
building maintenance are among the
costs that lie outside the boundaries
of the patrol division's budget, but
they are just as essential to service
delivery as the line items for wages
and gasoline. Equally important, they
exact a cumulative toll, whether as
actual deficits in this year's budget or
through depreciation as a lump sum

for replacement some time in the
future.

How do you calculate these
hidden expenditures? How do you un-
cover a fuller picture of the price of
police services? A report recently pub-
lished by the National Institute of Jus-
tice (NIJ) measuring the costs of
police service answers these ques-
tions and suggests ways in which you,
as police managers, can obtain the
cost information you need for efficient
and effective administration.! This
publication borrows some techniques
from private industry for capturing the
full costs of a police service. Specifi-
cally aimed at police managers, but
also of interest to mayors and other
municipal officials, the report presents
simple cost analysis techniques. The
procedures are applicable to a broad
spectrum of police agencies, regard-
less of their size or whether they use
sophisticated data processing sys-
tems. Ranging from simple tech-
niques, such as rules of thumb for es-
timating overhead, building mainte-
nance, and similar factors, to more
complex approaches involving com-
puter applications, the document is

“In today’s fiscal climate, neither agencies nor individual managers
can afford to overlook cost analysis as a vital aspect
of managerial decisionmaking.”
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Mr. Stewart

tailored to varying levels of knowledge
and skills.

To make sure the techniques pre-
sented in the report are appropriate to
the organizational and political reali-
ties police face, the institute surveyed
50 police agencies to learn about their
cost information systems and how
they suited their purposes. We found
that more than half the agencies rated
their cost analysis capability as either
fair or poor. Only 27 percent acknowl-
edged using cost information to exam-
ine the merits of alternative strategies
for meeting departmental gbjectives.

Even where automated data
processing systems for financial pur-
poses exist—as they do in 91 percent
of the departments we surveyed—se-
rious problems exist. The system may
be under the direct control of a cen-
tral computer staff, or the computer
programs may not be adequate for
the level of cost information that
police managers need.

Traditionally, financial manage-
ment has fallen to the budget bureau
of the finance department—some
place other than the police depart-
ment. Relying on other agencies for
such a critical management function
masks the real contributions cost data
can make to the work of police man-
agers. Cost analysis can help with key
management tasks, such as monitor-
ing line operations, justifying budget-
ary requests, and evaluating alterna-
tive ways to deliver services.

These and other benefits of cost
information have yet to be realized in
many departments. Almost all agen-
cies routinely monitor and regularly
report on crime rates, crimes cleared
by arrest or conviction, response time
to calls for service, and other statis-
tics. But few accurately and regularly
track the costs of patrol, investiga-
tions, and the other police services re-
quired to maintain favorable statistics
and a safe environment.

Cost information is a crucial tool
for the effective manager. It is a
potent weapon that significantly im-
proves the police manager's influ-
ence.

There is no “best way” to meas-
ure costs. Rather, there are various
strategies that can be applied at dif-
ferent levels of complexity, depending
on the particular situation or problem
that confronts your police department.
At a minimum, however, cost analysis
would start with a plan that defines
the purpose and intended users of
cost information, the service to be
costed, and the capacity of existing
accounting systems.

The planning also will have to
weigh the trade-offs involved in decid-
ing how extensive the cost analysis
should be. Is it necessary to know the
total cost of a given service, including
both direct and indirect costs, or
would estimates based only on direct
costs meet your management needs?
Depending on the level of complexity
you require, your steps will include:

1) Measuring direct personnel
costs by computing the time
required to deliver the service
and then calculating the cost of
that time in salaries and fringe
benefits;

2) Determining direct nonpersonnel
costs such as materials and
supplies, fixed assets—buildings
and equipment—and costs such
as uniforms, weapons, badges,
handcuffs, etc.; and

3) Tracking indirect costs such as
capital and operating costs,
utilities, data processing, and
other staff support functions.
(Many jurisdictions have a set
indirect cost rate that can save
cost analysts considerable time.)

The final steps in the analysis in-
volve calculating the total cost of the
service, then reporting these results in
a format decisionmakers can both un-
derstand and use.

Capturing the costs of services in
this manner gives managers a deci-
sionmaking tool for planning expendi-
tures, for reviewing alternative ap-
proaches to service delivery, and for
justifying expenses. In short, there is
good management of resources
before any expenditures or before the
risk of a serious cost overrun. A reli-
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able cost analysis system also reveals
critical relationships among individual
budget items, preventing elimination
of cutbacks of line items because of a
failure to recognize their impact on
total service delivery.

Suppose the city council, for ex-
ample, asks the police department to
develop a budget for a 1-year burglary
prevention program that would pro-
vide 24-hour surveillance in selected
business districts. What would you in-
clude in the budget? You might start
with the hourly costs for the patrol-
man’s wages plus some estimate of
the vehicle costs—a figure totaling
perhaps $12. Using this basic figure,
your budget request for the burglary
prevention program might total about
$105,000 (24 hours x 365 days x
$12).

If the council, however, chose to
implement the new program while cut-
ting the police budget in other areas,
would the program be able to function
at its maximum? What if cuts were im-
posed on the city garage that services
the program’s vehicle? Would this
result in unforeseen downtime for the
car and the program? What about
communications and the other items
noted earlier that represent the real
costs of the function?

In actuality, the true costs of the
burglary prevention program would
probably run closer to $200,000 when
one includes related costs, such as
fringe benefits, vehicle maintenance,
inservice training, and other cost ele-
ments. The impact of cuts in other
areas on the program’s performance
may seriously increase the risks of
program failure.

These considerations are high-
lighted in the NIJ report, which draws
on information learned from four juris-
dictions selected as case studies for
the report. All have used cost informa-
tion to improve management decision-
making, and ultimately, the quality of
their services.

The Arkansas State Police De-
partment has a different approach to
cost analyses than the Sunnyvale,
Calif., Police Department. The “job

order” concept of the San Diego
Police Department does not resemble
the costing system used by the Alex-
andria, Va., Police Department. What
these four departments do have in
common, however, is their concern
with tracking service costs, as op-
posed to simply tabulating outlays or
budgeting by organizational unit.
These approaches exemplify the
benefits of a comprehensive approach
to financial management and a fuller
understanding of the use of cost data.

The Alexandria Police Depart-
ment, for example, conducts periodic
analyses of the costs of particular
services, such as domestic calls or
bank escorts. One such analysis
proved especially useful when it re-

“Solid cost
information . . . is
increasingly necessary
when police agencies
seek reimbursement
for dealing with
special situations,
such as civil
disturbances or
disasters, at the
request of Federal or
State governments.”

vealed the price the department was
paying for responding to false signals
from silent bank alarms. Measuring
the costs of this particular service en-
tailed several key steps.

First, the department identified
both the personnel and nonpersonnel
components involved in providing the
service, such as the patrol officer and
the patrol vehicle. Next, the depart-
ment focused on production units—
the quantifiable measures of work,
such as labor hours, miles traveled, or
number of crimes cleared by arrest. In
the Alexandria study, the production
units were the number of hours spent

by personnel in responding to false
alarms, a number arrived at by review-
ing timecards and activity reports and
the annual number of miles driven per
false alarm call obtained by reviewing
vehicle records.

With this data in hand, the de-
partment proceeded to determine the
unit costs for both the patrol officer
and the vehicle. All costs are as of
fiscal year 1979. The cost per hour for
patrol officers was arrived at by divid-
ing the average annual salary for
patrol officers and their fringe benefits
by the total number of work hours in a
year. For the vehicle, the computation
included total vehicle costs—including
some percentage of purchase price
plus annual operating expenses for
gas, oil, and repairs—divided by the
number of miles driven in a year.

By individually multiplying the
number of production units used by
the unit costs for the officer and vehi-
cle and then adding the results, the
department determined their tota/
direct costs for responding to false
alarms—more than $10,000 per year.
On a per call basis, the figure worked
out to approximately $25 per false
alarm. Eventually, this cost study led
the department to place restrictions
on when a patrol unit would be dis-
patched to a given alarm, resulting in
substantial financial savings.

Solid cost information also is in-
creasingly necessary when police
agencies seek reimbursement for
dealing with special situations, such
as civil disturbances or disasters, at
the request of Federal or State gov-
ernments. Without appropriate docu-
mentation and cost accounting proce-
dures, resources could unknowingly
be lost because important costs are
going untracked. In San Diego, for ex-
ample, the job order concept of cost
analysis enables the department to
track all labor and materials for either
ongoing operations or specific proj-
ects, such as a special event. Be-
cause of this, San Diego police were
fully compensated for their work at
the site of the crash of a commercial
airliner and for handling a major strike
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in a neighboring jurisdiction. By con-
trast, the Arkansas State Police was
hampered in its efforts to bill the Fed-
eral Government for crowd control
and guard duty during a riot at Fort
Chafee, Ark., because their analysis
system was not fully operational at
the time.

Other jurisdictions increasingly
use cost analysis to make planning
and budgeting decisions. In Phoenix,
Ariz., police officials confronted an
issue that faces many agencies—
whether to buy, lease, or rent un-
marked police vehicles. In analyzing
the comparative costs involved, the
department took into account the
range of costs associated with vehicle
purchase and maintenance, including
such things as operating costs, com-
munications equipment, and resale
value. The analysis showed that the
net cost of a city-purchased vehicle
over a 5-year period was approxi-
mately $15,000. For the same period,
however, Phoenix police determined
that yearly leasing would total
$14,000.

The analysis revealed that the
yearly leases became more economi-
cal than city-owned vehicles after 4%
years, when city-owned vehicles lost
their resale value. Yearly leases also
were substantially lower than the ex-
isting monthly rental arrangement,
which would be an approximate
$23,500 cumulative annual cost.
Through careful cost analysis and
planning that permitted the depart-
ment to make a commitment to con-
tinue with the leased vehicles for at
least 5 years, the Phoenix Police De-
partment was able to realize signifi-
cant savings in its vehicle budget. In
fact, total savings for the city’s full
fleet of 136 unmarked cars amounted
to more than $112,000 (based on
1979 costs).

Another issue tackled by the
Phoenix Police Department cost ana-
lysts involved different methods for
shuttling prisoners from holding areas
to jail facilities. The existing arrange-
ment used police vans, but because
of limited equipment and frequent

breakdowns, the program was able to
handle only about 30 percent of the
prisoners. The remainder of prisoners
were transported by car at a cost of
approximately $25 per prisoner.
Through a detailed analysis, the city
developed plans for a new expanded
shuttle program. Although it appeared
more costly overall because it includ-
ed expenses such as replacing equip-
ment, the new program would enable
the city to transfer more than double
the number of prisoners than it had
previously and lower the cost per pris-
oner to approximately $22 (based on
FY 1979 data). Projected on an
annual basis, the savings would total
some $55,000 per year. In addition,
the expanded capacity would relieve
police of much of the burden of the
transport of prisoners.

In today’s fiscal climate, neither
agencies nor individual managers can
afford to overlook cost analysis as a
vital aspect of managerial decision-
making. Public pressure for account-
ability by government agencies contin-
ues to grow, questions arise about the
use of public safety programs, and

within police departments, managers
who make decisions about service are
increasingly being evaluated by their
ability to control costs. Their actions
have consequences affecting costs
for which they are accountable. Police
managers need to be well informed
before making critical decisions about
public safety.

Cost analysis is a new role for
police managers—one not emphasized
in traditional training or experience—
but it is a challenge as well. It offers
managers an opportunity to develop a
more complete and systematic ap-
proach to decisionmaking. Information
on cost analysis can help departments
meet that challenge. FBI

Footnote

1 Measuring the Costs of Police Services, Abt
Associates, Inc., Kent Chabotar, can be obtained for
$9.95 from NIJ's National Criminal Justice Reference
Service, Box 6000, Rockville, Md. 20850. Training

ials on cost analy including video tapes and
manuals—are also available from NIJ/NCJRS. The cost
is $17 per package, or $15 when multiple sets are
ordered.

Come to the Explorer
Conference

The 1984 Law Enforcement
Explorer Conference will be part of
the National Exploring Conference
to be held August 6-11 at Ohio
State University.

*Role playing competitions
*Demonstrations
*Seminars
*Exhibits
*Leadership training
*Pistol shooting competition
_All Law Enforcement Explorers
are invited to attend. For more
information contact:
Exploring Division
Boy Scouts of America
1325 Walnut Hill Lane
Irving, Tex. 75062-1296
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The Legal Digest

The Constitutionality of
Drunk Driver Roadblocks

“Roadblocks do withstand constitutional scrutiny when
carefully conceived and implemented as a species of the
administrative search authority.”

By
JEROME O. CAMPANE, JR.

Special Agent

FBI Academy

Legal Counsel Division

Federal Bureau of Investigation
Quantico, Va.

Law enforcement officers of other
than Federal jurisdiction who are
interested in any legal issue discussed
in this article should consult their legal
aadviser. Some police procedures ruled
permissible under Federal
constitutional law are of questionable
legality under State law or are not
permitted at all.
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The magnitude of the Nation’s
drunk driving problem threatens ev-
eryone. Drunk drivers cause 25,000
deaths per year.' In 1980, over
650,000 people were injured in alco-
hol-related traffic accidents.?2 It has
been estimated that on Friday and
Saturday nights, 1 out of every 10
motor vehicle operators is intoxicat-
ed.® In response, citizen campaigns
against drunk driving4 have encour-
aged police departments throughout
the country to employ more effective
measures to remove intoxicated driv-
ers from the road.® The sobriety
checkpoint or driving while intoxicated
(DWI) roadblock is one such measure.

DWI roadblocks are implemented
in a variety of ways. For example, offi-
cers conducting a roadblock may stop
all traffic or some numerically objec-
tive number, like every fifth vehicle.
After a vehicle is directed to the side
of the road, an officer may request to
see an operator’s license and vehicle
registration and may ask several
questions to observe the driver's de-
meanor. If the officer detects signs of
inebriation, the motorist may be di-
rected to move the vehicle to a sec-
ondary area, step out, and submit to a
roadside sobriety coordination or
breathalyzer test.¢ The failure to pass
either test constitutes sufficient proba-
ble cause for arrest.”

Routine  license-check  road-
blocks, fish and game license road-
blocks, and immigration checkpoints
generally predate the development of
DWI roadblocks. As outlined in previ-
ous issues of the FB/ Law Enforce-
ment Bulletin,® such roadblocks have
been the subject of a substantial
amount of inconsistent litigation in
both State and Federal courts. The
records in these cases generally say
very little about what goes on at road-
blocks, and the court decisions have
been criticized for not carefully bal-
ancing the competing interests.® This
failure to provide a uniform assess-
ment of the reasonableness of differ-
ing roadblock programs continues
today.’® As a result, police depart-
ments employing DWI roadblocks in
the past few years have done so at
their peril, and when challenged, have
been criticized by courts for what is
perceived to be a wide variety of
poorly planned and highly intrusive
roadblock procedures.

The U.S. Supreme Court has not
considered the constitutional propriety
of DWI roadblocks. Some lower
courts find that DWI roadblocks
impose unreasonable fourth amend-
ment seizures,’ while others uphold
such roadblocks when they embody
specific protections against unneces-
sary invasions of privacy. In 1983,
State supreme courts in Arizona,!2
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Massachusetts,’® and Kansas 14 ex-
amined this issue. This article reviews
these and other decisions in recent
DWI roadblock cases. It then provides
an analysis of a specific procedure for
the development of a lawful DWI
roadblock program.

Roadblocks as Fourth Amendment
Seizures

The fourth amendment requires
that all searches and seizures be rea-
sonable. It is now beyond dispute that
stopping a motor vehicle and detain-
ing its occupants constitutes a sei-
zure, even though the detention is
brief and limited in scope.'s The rea-
sonableness of any seizure depends
on a balance between the govern-
ment’s interest in public safety and
the individual’s right to privacy.'® That
balance weighs against the individual
when a law enforcement officer has
sufficient facts to establish probable
cause to arrest.' It also weighs
against him in an investigative deten-
tion, when the officer can point to
specific and articulable facts amount-
ing to reasonable suspicion that crimi-
nal activity is afoot.’® A DWI road-
block causes the detention of a mo-
torist when there is no probable cause
or reasonable suspicion. If the deten-
tion is not otherwise reasonable, any
evidence seized is inadmissible in a
subsequent criminal prosecution.'® In
addition, there is an increased poten-
tial for civil liability.2°

Roadblocks as Administrative
Searches

Roadblocks do withstand consti-
tutional scrutiny when carefully con-
ceived and implemented as a species
of the administrative search authority.
In the administrative search area, the
courts impose no requirement for indi-
vidualized suspicion because the gov-
ernmental interest in public safety out-
weighs the limited invasion of individ-
ual privacy. Searches at airports,
courthouses, and in highly regulated
industries fall into this category.2!
Most courts also view roadblocks as
administrative searches and require
no particularized reason to detain a
motorist. However, in balancing gov-
ernmental interest in highway safety
against individual privacy rights, the
following three factors have been
identified as decisive when the scale
is tipped in favor of the government:

1) The gravity of the public interest
at stake;
2) The efficiency of the procedure
in reaching its desired goals; and
3) The severity of interference with
individual liberty.
Although no one factor is determina-
tive, each should be carefully consid-
ered in the development and applica-
tion of a DWI roadblock. Failure to do
S0 may jeopardize the ability to suc-
cessfully prosecute inebriated drivers.

Documenting the Government
Interest

The Supreme Court has repeat-
edly recounted the tragedy on our
highways caused by intoxicated driv-
ers.22 Lower court DWI roadblock de-
cisions also point out the strong
public interest served by law enforce-
ment efforts to deter drunk driving.
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“. . . [roadblocks] are most effective late at night or in the
early morning hours when stationed along roads where
bars and taverns are located.”

Yet, law enforcement agencies should
still justify their own local need for a
DWI roadblock at a particular time
and place. Statistics should reflect
that the site selected for a roadblock
is a place where either a significant
number of DWI arrests have previous-
ly occurred or where there has been
an unusually high number of alcohol-
related traffic accidents.

For instance, a 1983 Arizona Su-
preme Court2?® decision holding a
DWI roadblock unconstitutional specif-
ically noted that the record disclosed
no statistics concerning the extent of
the drunk driver problem on Arizona
highways. A New Jersey court,24 on
the other hand, upheld a local police
DWI roadblock program after observ-
ing that such seizures are most effec-
tive late at night or in the early morn-
ing hours when stationed along roads
where bars and taverns are located.
The statistics do not have to be volu-
minous, but they should provide a
basis for the roadblock’s deployment.
In this regard, the New Jersey court
stated:

“Empirical data revealed that seven
fatal vehicular accidents had
occurred on Main Road . . . during
the two years prior to the
implementation of [the DWI
roadblock]. In most . . . alcohol
abuse . . . was a contributing
factor. A reasonable conclusion to
be reached from this data is that
Main Road had become a
dangerous thoroughfare because of
the large number of intoxicated
drivers using it.” 25
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Achieving the Desired Results

DWI roadblocks have two pur-
poses: 1) Apprehend drunk drivers
before injury occurs; and 2) deter in-
toxicated individuals from driving.
Even if DWI roadblocks are carefully
selected with respect to time and lo-
cation, it is not always true that a
higher frequency of DWI arrests occur
at roadblocks than at roadside deten-
tions made by roving patrol observa-
tions. Advocates of DWI roadblocks
should carefully consider their deter-
rent rationale. If deterrence is effec-
tive, fewer DWI arrests are made and
fewer accidents occur. This puts the
police in a dilemma, for there will thus
be a diminishing statistical basis upon
which to justify continued use of DWI
roadblocks. For this reason, there is a
general disagreement in the law en-
forcement community over whether
DWI roadblock programs are suffi-
ciently effective to justify the intru-
sions they entail.2é

The courts also question the utili-
ty of DWI roadblocks by drawing a
distinction between various roadblock
law enforcement programs. Violations
of operator’s license, hunting permit,
and immigration laws are not physical-
ly apparent through mere observation
of traffic. But a drunk driver may ex-
hibit signs of inebriation by the
manner in which he or she drives. The
courts intimate that well-trained roving
patrol observations of individual vehi-
cles may be as effective as road-
blocks. At the very least, they involve
far fewer detentions of innocent trav-
elers. The Arizona Supreme Court re-
cently noted:

“If there is an adequate method of
enforcing the drunk driving statute,
there is no pressing need for the
use of an intrusive roadblock
device. We have no empirical data

in the record before us with which

to weigh the reasonableness of the

roadblock intrusion.” 27

In addition, courts point to the

value of advance media publicity. This
should put the public on notice that
roadblocks are operational and thus
ease a citizen's concern when unex-
pectedly detained at one. But such
publicity may also deter a drunk from
driving and ultimately decrease the
number of DWI roadblock arrests. If
fewer arrests are made because of
this forewarning, the justification for
the numerous seizures at roadblocks
likewise diminishes. Roving patrols
then become a more viable alterna-
tive. Until such time as this dilemma is
more fully addressed by the courts,
agencies employing DWI roadblocks
may be unable to obtain significant
DWI arrest statistics. They should
therefore be prepared to justify their
procedures for the deterrent value in
keeping the drunk off the road in the
first place.

Interfering with Individual Liberty

The balancing of interests proc-
ess can still weigh in favor of the
government when the degree of in-
terference with individual liberty is
minimized. Subjectively, a motorist's
perception of concern, fright, or an-
noyance should be eliminated by the
efficiency of the roadblock’s oper-
ation. Objectively, the selection and
implementation of the roadblock
should curtail any chance of arbitrary
enforcement.




Supreme Court Roadblock Cases

The Supreme Court has ad-
dressed the propriety of roadblocks
on two separate occasions. The deci-
sions focus on the intrusive nature of
the search as subjectively perceived
by motorists and on the degree of dis-
cretion the procedure vests in the de-
taining officers. In United States v.
Martinez-Fuerte,?® decided in 1976,
the Court held that roadblock investi-
gative stops at permanent immigration
checkpoints near the Mexican border
are reasonable despite the absence
of any particularized suspicion to be-
lieve immigration laws were being vio-
lated. The California border patrol
checkpoint stop of Martinez-Fuerte
occurred at a State weight station
where there were adequate facilities
for the temporary detention of motor
vehicles. Motorists were warned and
then stopped by a series of lighted
signals extending a mile from the
checkpoint. The officers were in full-
dress uniform and visually screened
all northbound vehicles. Most motor-
ists were allowed to resume their
progress without any oral inquiry or
close visual inspection. Detentions at
a secondary inspection area lasted on
the average of 3 to 5 minutes and
were designed to query occupants
with respect to their citizenship and
immigration status. In the balancing
equation to determine whether the
stop was reasonable, the Court noted:

“Motorists using these highways
are not taken by surprise as they
know, or may obtain knowledge of,
the location of the checkpoints and
will not be stopped elsewhere.

Second, checkpoint operations both
appear to and actually involve less
discretionary enforcement activity.
The regularized manner in which
established checkpoints are
operated is visible evidence,
reassuring to law-abiding motorists,
that the stops are duly authorized
and believed to serve the public
interest. The location of a fixed
checkpoint is not chosen by officers
in the field, but by officials
responsible for making overall
decisions as to the most effective
allocation of limited enforcement
resources.” 22
Three years later, the Supreme
Court commented on the propriety of
license-check roadblocks in Delaware
V. Prouse3® The Court held that
random vehicle stops by police offi-
cers on patrol for the purpose of reg-
istration, license, or equipment checks
must be based on reasonable suspi-
cion of a motor vehicle code violation.
The Court distinguished the perma-
nent immigration roadblock upheld in
Martinez-Fuerte on two grounds. First,
the Court reiterated that there is a
much lesser subjective intrusion per-
ceived by a motorist detained at a
roadblock. All vehicles are brought to
a halt and subjected to a show of
police authority. Each motorist is able
to see the other vehicles being
stopped ahead and is less likely to be
frightened or annoyed by the intru-
sion. Second, the Court stressed
police objectivity and expressed con-
cern over the unbridled discretion that
arbitrary stops entail. The Court did
not believe such random detentions to
be sufficiently productive mechanisms
to justify the invasion of privacy
placed on a motorist who is singled
out at random.

Prouse makes clear that check-
point or roadblock stops are not limit-
ed to enforcement of immigration
laws.31 A concurring opinion suggests
that other nonrandom stops (such as
every 10th vehicle to pass the check-
point) may also be reasonable.32
Prouse has been consistently cited
since 1979 as the constitutional basis
for the initiation of DWI roadblocks.
Unfortunately, the Court did not pro-
vide any further clarification on how
best to measure a roadblock in terms
of the mechanics of the stop, ques-
tioning, and visual inspection, or in
terms of the numerical method whereby
cars are selected for detention.

Because Martinez-Fuerte and
Prouse establish no more than a
framework for assessing the constitu-
tionality of roadblocks, the recent
spate of State court DWI roadblock
decisions become important in their
analysis of the subjective-objective
factors and the interference with the
liberty of motorists. At the very least,
these decisions make clear that DWI
roadblock programs need not be per-
manent, nor require the detention of
every vehicle, nor be disguised as
routine license checks.

State DWI Roadblock Cases

The first 1983 DWI roadblock
case was decided by the Arizona Su-
preme Court in State Ex Rel. Ekstrom
v. Justice Ct. of State.?® On two eve-
nings, Arizona police officers stopped
every passenger vehicle heading
south on Highway 93 near Kingman,
Ariz. The DWI roadblock was in oper-
ation for approximately 5 hours each
evening at a port-of-entry. Although a
command officer decided where the
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“. . . DWI roadblock programs need not be permanent, nor
require the detention of every vehicle, nor be disguised as

routine license checks.”

DWI roadblocks were to be placed, no
instructions were provided to the offi-
cers. They were not told what to do if
a vehicle turned around to avoid de-
tention. They were not told whether to
inspect visible cans or bottles, nor
whether to shine flashlights in each
vehicle. They were not told whether to
- smell inside each vehicle. Although
pylons and lighted flares were posi-
tioned 150 yards from the roadblocks
to channel all oncoming traffic into the
detention site, no warning signs or
flashing lights announced the purpose
for the detention, nor did the police
department notify the public that road-
blocks would be operating near King-
man. Vehicles were detained from 30
seconds to 5 minutes. At the Kingman
roadblock on the two dates combined,
the officers made 13 DWI arrests.

The implementation of these
roadblocks was held to be unconstitu-
tional. The court focused on the
manner in which the Kingman check-
points were operated as evidence of a
failure on the part of the police to
eliminate the chance of arbitrary en-
forcement.

“The roadblocks were set up at the
discretion of a local highway
patrolman and were operated
without specific directions or
guidelines. Officers were uncertain
whether they should simply
question the occupants of motor
vehicles or whether they should
seize the opportunity to cursorily
search the vehicles for evidence of
a violation. Motorists were taken by
surprise, not having had prior notice
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of the location and purpose of the

checkpoints. We find present in the -

Kingman operation the grave
danger that such discretion might
be abused by the officer in the field,
a factor which caused the Court in
United States v. Prouse much
concern.” 34

A concurring opinion in Ekstrom
explored the conditions under which a
roadblock checkpoint might pass con-
stitutional scrutiny. It noted that ad-
vance warning of a roadblock by
notice on the highway and publicity in
the media would not only increase the
efficacy of deterrence but would also
limit the resulting intrusion on individ-
ual privacy because those being
stopped would hopefully anticipate
and understand what was occurring.35

The Massachusetts Supreme
Court also held a DWI roadblock un-
constitutional in 1983 in Common-
wealth v. McGeoghegan.®® McGeogh-
egan found himself 1 of 200 motorists
detained late at night at a Revere
Police Department DWI roadblock set
up on a heavily traveled highway. The
roadblock plan was formulated earlier
in the day by the police chief and four
subordinates. The trial judge found
that the roadblock area was poorly il-
luminated and unsafe for motorists.
The mechanics of the roadblock were
left to the officers carrying it out, and
the officers used their own discretion
in deciding which cars to stop. Motor-
ists were backed up on the highway
for at least two-thirds of a mile.

The Massachusetts Supreme
Court believed the procedure created
an unreasonable seizure of McGeogh-
egan because of both the roadblock’s
subjective intrusion and objective arbi-
trariness:

“[The roadblock fails] to establish
sufficient police presence, and

adequate lighting and warning to
approaching motorists. They do not
establish lack of arbitrariness and
undue delay. . . . For a roadblock
to be permissible, it appears that
the selection of motor vehicles to
be stopped must not be arbitrary,
safety must be assured, motorists’
inconvenience must be minimized,
and assurance must be given that
the procedure is being conducted
pursuant to a plan devised by law
enforcement supervisory
personnel.” 37
In addition the court provided
some noteworthy advice:
“While we do not suggest that
advance notice is a constitutional
necessity, advance publication of
the date of an intended roadblock,
even without announcing its precise
location, would have the virtue of
reducing surprise, fear, and
inconvenience. Such a procedure
may achieve a degree of law
enforcement and highway safety
that is not reasonably attainable by
less intrusive means. Also, while we
do not suggest that roadblocks can
only be constitutional if prescribed
by statute or appropriate
governmental regulation, we think
that procedures conducted pursuant
to such authorizations and
standards would be more
defensible than would other
procedures.” 38
In 1980, a New Jersey court
reached a different conclusion when it
upheld the warrantless operation of a
local police DWI roadblock in State v.




Coccomo.®® Written policy required
the detention of every fifth vehicle on
a lightly traveled road early in the
morning when nearby bars and tav-
erns were closing. The roadblock was
placed on a dangerous thoroughfare
that had been the scene of an unusu-
ally high number of vehicular fatalities.
Numerous arrests for DWI had result-
ed since the program was instituted.
Flares were appropriately positioned
to alert drivers. A uniformed officer di-
rected every fifth vehicle to an adja-
cent parking lot where a license-
check was conducted. Signs of ine-
briation could also be observed.

In upholding the seizure of Coc-
como, who was subsequently arrested
for DWI, the court focused primarily
on the objectivity with which the offi-
cers applied the detentions:

“It is apparent that the Roxbury
Township police follow specific
defined standards in stopping
motorists. Their system is
completely objective in its
operation. The criterion they employ
is purely neutral; no discretion is
involved. The evil implicit in the use
by police of standardless and
unbridled discretion to stop
vehicles, which has been prohibited
by Prouse, simply is not present
here.” 40

State v. Deskins,*' a 1983
Kansas Supreme Court decision, is
significant in its approval of a Topeka
police agency’'s DWI roadblock. One
evening in 1982, approximately 40 of-
ficers from various jurisdictions set up
a DWI roadblock on Topeka Avenue.
Approximately 3,000 vehicles were
stopped during the 4 hours the road-
block was in operation, and 15 per-
sons, including Deskins, were arrested
for DWI. The roadblock was estab-
lished in a well-lit area of a four-lane

highway. Several marked police cars,
with flashing red lights, were located
at each of the four corners of the
roadblock. Sufficient officers were
present to ensure that the time of
each detention was minimal. All vehi-
cles going in either direction were
stopped and subjected to a license
check. The officers operating the
roadblock had no discretion to pick
and choose who would or would not
be stopped. The officers were in uni-
form and readily recognizable as
being police officers. The location was
selected by supervisory personnel and
not the officers in the field.

Applying the balancing test of ad-
ministrative search law, the court be-
lieved the initial stop met the minimum
requirements for a constitutional mo-
mentary seizure, and based upon ob-
vious evidence of Deskin’s intoxica-
tion, held it to be lawful. The court
made clear, however, that its decision
applied only to the facts surrounding
this particular roadblock and suggest-
ed, as had the Massachusetts Su-
preme Court earlier, that minimum uni-
form standards for the operation of
vehicular roadblocks be adopted and
established by the legislature or State
attorney general rather than left to the
determination of local law enforce-
ment officials.

The Deskins decision is signifi-
cant for another reason. Although
courts agree that numerous conditions
and factors must be considered in de-
termining whether the operation of a
particular DWI roadblock is unreason-
ably intrusive in its interference with
individual liberty, Deskins is the first

court to specifically point out many of
those considerations. In its 11-factor
analysis, Deskins provides a basis by
which a police department can begin
to design a DWI roadblock program
with some assurance that if each
point is addressed, the program will
have a viable opportunity to pass the
intrusive severity factor in the balanc-
ing test. These conditions are:

1) Advance notice to the public at
large through media publicity;

2) Location selected and procedure
developed by superior officers;

3) Degree of discretion left to the
officer in the field;

4) Method of warning to individual
motorists approaching the
roadblock;

5) Reason for the location
designated for the roadblock;

6) Time and duration of the
roadblock;

7) Maintenance of safety
conditions;

8) Average length of time each
motorist is detained;

9) Physical factors surrounding the
location, type, and method of
operation;

10) Degree of fear or anxiety
generated by the mode of
operation; and

11) Any other relevant
circumstances which might bear
on the test.

In applying these 11 points to Des-

kin's detention, the court noted:
“Not all of the factors need to be
favorable to the state but all which
are applicable to a given roadblock
should be considered. Some, of
course, such as unbridled discretion
of the officer in the field, would run
afoul of Prouse regardless of other
favorable factors.” 42

July 1984 / 29




“The procedure should be designed to advance a dual
purpose: Avoid police discretion and minimize the
psychological and physical intrusiveness of the searches.”

Because Deskins is the first State
supreme court decision upholding the
reasonableness of a DWI roadblock
program, its 11-step test should be
seriously considered. Supervisory offi-
cers should determine a DWI road-
block’s location and time of operation.
The procedures employed should be
drafted as department policy and writ-
ten carefully in accord with formulated
standards and neutral criteria. Road-
blocks should be stationary but need
not be permanent. When traffic flow is
light, consideration should be given to
stopping all vehicles. When traffic flow
is heavy, vehicles should be stopped
at regular intervals. In addition, execu-
tive-level officers should monitor the
roadblock’s operation to ensure com-
pliance with written procedure.

Consideration should also be
given to publicizing the potential for
roadblock detentions. The checkpoint
location should be selected for safety
and visibility to oncoming motorists.
Adequate advance warning signals,
well-illuminated at night, should inform
motorists of the nature of the intru-
sion. Officers should be in uniform
and in sufficient quantity to prevent
dangerous backups. A secondary de-
tention location, such as a parking lot,
should be nearby where further inves-
tigation can be safely pursued. The
time limits on the average length of a
detention should be no more than a
few minutes unless reasonable suspi-
cion is developed. Obviously, motor-
ists should be told why they are being
detained.

Conclusion

The fourth amendment requires
that the seizure of motorists at DWI
roadblocks be reasonable. Essentially,
the test of reasonableness consists of
a balancing of the legitimate State in-
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terest in highway safety against the
individual's interest in privacy and
freedom of movement.

The test has not, however, been
easy to apply to warrantless road-
block procedures in general or to war-
rantless DWI roadblocks in particular.
For the police agency believing in the
efficacy of DWI roadblocks, the chal-
lenge is ahead. The design and imple-
mentation of roadblock procedures
should be carefully tailored to address
each of the three key factors in the
administrative balancing test. First,
document the DWI problem in the
local community, particularly the DWI
accident and arrest frequency at the
location where a roadblock is contem-
plated. Second, monitor its operation
carefully to ensure its effectiveness in
reaching the goal of deterrence as
well as detection. Roving patrols may
be more efficient in detection but may
not have the equivalent deterrence
value. Third, and most important, the
severity of the interference with indi-
vidual privacy must be minimized to
the extent reasonably practical. The
procedure should be designed to ad-
vance a dual purpose: Avoid police
discretion and minimize the psycho-
logical and physical intrusiveness of
the searches.

As noted earlier, no one factor is
determinative. As with any balancing
test, its application to a particular set
of facts is complex. Whether DWI
roadblocks can withstand constitution-
al challenge may depend in large part
on the professionalism, efficiency, and
fairness demonstrated by the law en-
forcement officer in the field.43 If
future court decisions continue to find

DWI roadblocks violative of the fourth
amendment, police agencies should
consider applying for area search war-
rants.#4 In the alternative, it may be
prudent to promote the suggestion
raised by the Massachusetts and
Kansas Supreme Courts: A DWI road-
block is such a pervasive investigative
technique that its approval requires
the thoughtful consideration of the
State legislature and the adoption of
an appropriate statute or administra-
tive regulation. FBI
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A joint FBI/Bureau of Justice
Statistics Task Force is conducting a
complete review of the UCR program
through a contract with Abt
Associates, Inc. As announced in the
May issue of the FB/ Law
Enforcement Bulletin, a critical part of
this review is a mail survey of law
enforcement agencies. In a few
weeks, this survey will be mailed to

UCR Survey To Be Sent Out Soon

the heads of all law enforcement
agencies serving populations in
excess of 10,000 and to all other
agency heads who returned the
coupon included in the May issue,
indicating their interest in participating.
We urge those included in the survey
to ensure that their views are counted
by responding promptly to the
questionnaire.
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WANTED

Nicholas Gregory

Nicholas Gregory, also known as
Michael Aiello, Joseph Conway,
Nichlas Gregory, Nicholas Joseph
Gregory, Nick Gregory, Henry
Kellagas, Michael E. Kesselman,
Robert Mann, Gregory Nickastopolas,
Anthony Pisano, Joseph Rimpotis,
John Rizzo, Richard White, “Greek,”
“Horse,” “Nick the Greek,” “The
Greek”

Wanted For:
Bank Larceny; Probation Violation

The Crime

Nicholas Gregory, a reported
narcotics user, is being sought by the
FBI for bank larceny, probation
violation, and alleged participation in
the robbery of $11 million from a
Bronx, N.Y., armored courier
corporation.

A Federal warrant was issued on
February 5, 1983, in the Southern

District of New York and on March 23,

1983, in the District of New Jersey,
Camden, N.J.
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Photograph taken 1977

Photograph taken 1979

Description
AQOisivuscniiiusimuinitd 40, born
September 4,
1943, New York,
N.Y.
Height......coiii i i i
Weight.........ccoueneeee 160 to 180
pounds.
Build Medium.
ik Dark brown.
Eyes Brown.
Complexion.............. Olive.
RaCe:ait.shin. i White.
Nationality................ American.
Occupations............ Construction
worker,
contractor,
laborer,
salesman, siding
contractor.

Social Security

Numbers Used........ 120-52-1314,
071-52-4950,
060-32-4638,
060-30-4936.

Remarks ...........u8 Wears a gold
chain with the
medal of the
Madonna; has
some ability to
speak and
understand the
Greek language;
is a heavy
gambler.

T TR 742 896 D.

Photograph taken 1981

Photograph taken 1982

Caution

Gregory allegedly suffers from
severe episodes of depression and
has become violent while in that
state. Consider him armed and
extremely dangerous.

Notify the FBI

Any persons having information
which might assist in locating this
fugitive is requested to notify
immediately the Director of the
Federal Bureau of Investigation, U.S.
Department of Justice, Washington,
D.C. 20535, or the Special Agent in
Charge of the nearest FBI field office,
the telephone number of which
appears on the first page of most
local directories.

Classification Data:
NCIC Classification:
22570518161367041412

Fingerprint Classification:

22 L1 R 110 16
M 1R OIO

1.O. 4945

Right index fingerprint

U.S. GOVERNMENT PRINTING OFFICE :

1984 O - 442-456




L4

Change of
Address

Not an order form

Complete this form and
return to:

Director

Federal Bureau of
Investigation
Washington, D.C. 20535

Name

Title

Address

City

State

Zip

Questionable
Pattern

The unusual and questionable
pattern presented here is given the
preferred classification of a loop with
13 ridge counts. It is referenced to a
double-loop whorl with an inner
tracing because of the looping
information appearing over the loop.
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Second Class

Washington, D.C. 20535

The Buuetin NOtes that on March 20, 1983, Deputy

Daniel P. Kern of the Hamilton
County, Ohio, Sheriff's Office, who
was off duty, saw a car hit a pole and
catch fire. The impact jammed both
doors, but Deputy Kern was able to
kick out a window, enter the burning
car, and rescue the driver. The
Bulletin joins the Sheriff's Office in
recognizing Deputy Kern's lifesaving
action.

Deputy Kern




