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From the Director . . .

TopAYy, THE USE OF INFORMANTS by law en-
forcement is a matter of public debate—and the
necessary confidentiality of informants is also
being challenged. It is not necessary to demon-
strate the value of informants to working police
officers; law enforcement professionals know the
indispensable role of informants in criminal
investigations.

The problem is to make our case to the public,

whose perception of our need is prejudiced from
the outset by a traditional aversion to informing,
an attitude characterized by the very words used
to describe confidential sources—*snitches,”
“squealers,” and “stoolies.”

In our profession we know that informants
can range from the traditional small-time entre-
preneur who knows every hoodlum in his “turf”
to today’s employee who learns of a sophisticated
white-collar scheme to defraud the firm or the
public and is the only person who can alert
authorities.

The use of informants is grounded in historic
precedent that has been upheld by the courts over
the years. But now we must again make a brief
for the practice, or risk losing this investigative
technique.

The FBI makes no secret of its use of inform-
ants. Some of our biggest cases have been solved

through a combination of hard legwork and
timely informant contributions—the Brinks rob-
bery and the murders of the three civil rights
workers in Mississippi come to mind. And last
year, 2,600 Federal arrests and the recovery of
property valued at $200 million resulted from
the FBI’s general criminal informant program,
accomplishments realized at a cost of only

$927,000.

The Department of Justice fully recognizes the
necessity of using informants; the Assistant At-
torney General of the Criminal Division recently
testified that “. . . the use of informants is a
most important investigative technique—one
that we need in our efforts to combat organized
and white-collar crime, official corruption, nar-
cotics, and organized violence.”

He also made a most important point about
informants who are themselves part of the crimi-
nal element: . . . they are able to report crimes
that are still in the planning stages, thus allowing
the government to prevent these crimes and to
spare potential victims from physical and eco-
nomic injury.”

The traditional common sense of America’s
jury of public opinion will undoubtedly prevail,
and law enforcement will make its case on in-
formants. But we face a second challenge, the




attack on the confidential relationship between
law officer and informant.

The Attorney General of the United States has
resolutely faced this challenge in a recent case
with a determined stand on the side of confiden-
tiality within the limits of the law. Recognition
of the serious danger in this issue has even come
from the press, which faces challenges of its own
on the use of confidential sources.

The Atlanta Constitution editorially noted that
“like the FBI, the CIA and other intelligence
agencies, the press depends to a considerable ex-
tent on a trust relationship between confidential
informants. . . . Just as it should not be difficult
for reasonable people to see why Attorney Gen-
eral Griffin Bell is reluctant to reveal the names
of FBI informants—they might get killed, for
one thing—the press is reluctant to break its
pledges of confidentiality with its news sources.
There is nothing sinister about this—it seems to

us that a pledge of confidentiality is something
that should be honored.”

There are inherent risks in the use of confiden-
tial sources, as this editorial points out. In both
law enforcement and in newsgathering, the ques-
tion arises, “‘How far can their information be
trusted?”” In the FBI a basic rule for many years
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has been to verify informant information through
independent investigation whenever possible.

This policy was included in guidelines worked
out by the Department of Justice and the FBI
under former Attorney General Edward Levi in
1976. In recent congressional testimony on FBI
charter legislation, the Department noted the
guidelines outlined “limitations on the activities
of informants . . . even though many of these limi-
tations were already set forth in individual FBI
instructions or recognized in existing practice.”

Guidelines for use of informants, whether de-
partmental or embodied in a new congressional
charter for the FBI, will be followed while I am
Director. I fully support the spirit of the present
guidelines that “while it is proper for the FBI
to use informants in appropriate investiga-
tions . . . the FBI must also insure that indi-
vidual rights are not infringed and that the
government itself does not become a violator of
the law.”

Together, we must reassure the American peo-
ple that the law enforcement profession recog-
nizes the risks in the use of confidential sources—
that we will act judiciously on informant infor-
mation to insure that “individual rights are not
infringed.”

WirLiam H. WEBSTER
Director

FBI Law Enforcement Bulletin
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Since most homicides, we now know, occur among family members and most involve firearms, there is
probably no type of call more frightening to the police officer than one concerning a man with a gun.
With such a call, a policeman knows very well he runs a risk of becoming one of those homicide vie-
tims. By learning how to approach disturbed people who threaten him and others with firearms, the

officer enhances his chances of survival.

The officer did not have to die. He
had been the leader of a five-man team
sent to investigate a call from a wife
who was concerned about her hus-
band’s intentions to commit suicide
with a rifle. He and four other officers
gathered together on the porch of the
white frame home. After ringing the
bell, a man who was apparently intoxi-
cated appeared at the screen door. His
speech was slurred when he asked
what they wanted. The officer ex-
plained that they had been called by
his wife because she was concerned
about him. The man asked to be ex-
cused to get a drink. The officers, feel-
ing that the tension which had evoked
the call was easing, relaxed momen-
tarily, only to have the subject return
with a rifle raised in their direction.
The policemen spun out and away
from the door, all drawing service
revolvers and firing at the same time.
Fire from three of his comrades hit the
officer, who died shortly afterward on
the porch. His death could have been
prevented.

Aside from any psychological is-
sues or aspects concerning the subject,
five officers should not have gathered
together on the porch of the home.
They should have anticipated that if it
became necessary for them to move
quickly or to fire, they would be
stumbling over one another. No more
than two men should have been on the
porch. Two other men should have
been stationed on either side of the
porch; the fifth should have been lo-
cated near the rear or side door to
cover an attempted escape from that
direction.

The officer confronting the subject

could have removed his hat, so as to
suggest that he and his men had
enough time to wait and were in no
hurry—a single gesture which usu-
ally has a tranquilizing effect and
helps calm the disturbed and fright-
ened subject.

They should not have permitted him
to leave their view for a drink or any
other reason.

Had a dog been present, they would
have had to warn the owner that the
dog had to be kept under control,
removed, or possibly disposed of. Al-
though this action could be questioned
because of lawsuits and the like, it
would be preferable to risk a lawsuit
and bad publicity than to risk a life.
A dog can be a disruptive, hostile
element if the police are forced to
act against the owner.

The subject should either have been
invited outside onto the porch or
encouraged to invite the officers into
the house. Once inside, assuming that
is the chosen course of action, an
effort should have been made to ask
to be seated. Provocative moves like
resting the hand on the holster or
fingering a nightstick or blackjack
should be avoided at all costs, since
a disturbed subject might feel that the
officer is entertaining violence or
aggressive actions or fantasies toward
him and causing him to feel more
defensive.

When managing the man with a
gun, one of the responding officers
should attempt to keep members of the
family away from the subject. This
can prevent relatives from goading
the subject toward an act of violence,
as it sometimes happens that they tend

to serve as instigators or cheerleaders.
Taking the family aside likewise offers
an excellent opportunity to obtain
from them important psychiatric his-
tory, such as whether the subject has
undergone psychiatric treatment, has
ever been hospitalized, has a drug or
drinking problem, has firearms else-
where around the house, has a history
of violence, or has any particular
person or persons to whom he will
listen.

This officer can also reassure mem-
bers of the family that he will assist
them in dealing with their upset loved
one since he, too, represents a source
of control. He can call an ambulance,
city physician, or mental health re-
source. He can be available to help his
fellow officer if there is further trouble
with the subject, since his presence
suggests to the subject that he (the
subject) is not completely in control of
the officer with whom he is talking. It
means that dgnger or outside control
is beyond his view and this will aid
in checking further aggressive actions
toward the investigating officer.

What can be done if a subject pulls
a gun and points it directly at the
officer? Threats against the subject
should not be used, since this would
only further inflame him and could
invite grave consequences. The offi-
cer’s appealing for the sake of his
wife and/or children might work, but |
usually doesn’t. The subject might find |
some secret revenge in punishing a
family to compensate for his impo-
tence in dealing with his own family
members. This could involve some
feelings of bitterness from childhood,
or perhaps through the officer’s death,
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he could even the score for never hav-
ing had a family himself. There are
far too many unknowns for such a
ploy. The officer should make no sud-
den moves or try to pull some Holly-
wood cop trick. He will have to write
his own script, keeping in mind that
while he is doing that, he is writing
and acting in his own play.

One may have to face the fact that
nothing will work. As in Joseph
Wambaugh’s novel, The Onion Field,
it has been clearly demonstrated that
even in a situation in which the police
involved did everything they should
have done for proper management,
impulsively oriented criminals kill
anyway.

Unfortunately, if the man with the
gun is a professional criminal or hit-
man, or if he is hyped-up on drugs, or
suffers from some organic medical
problem, nothing may help substan-
tially. However, if the subject is an
emotionally disturbed person, much
can be done. The following guide-
lines apply to confrontations between
such persons and the police.

Assure the subject that he is in con-
trol and ask him what he wants you
to do. If he wants you to drop your
gun belt or pass your revolver over
to him, what do you do? Refusing
to follow that order would seem pru-
dent. By giving him your gun you
may be giving him a better weapon
than he has. Instead, you could either
offer to drop it outside through a
window or pass it along to a partner.
If you are able to do that, you serve
as a model for surrender in a manner
which will not be costly for you.

If forced to surrender your weapon
in the manner recommended, you are
free to concentrate on the real issue;
namely, the subject’s need to trust you
and let you help him regain control
of himself. If you stall for time and
try to avoid safe surrender of your
weapon, he will see your thinking ac-
tivities reflected in your eyes, for ex-
ample, using or trying to use your
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gun. If you are free to concentrate on
him, you will look like you’re com-
pletely interested and he will trust you
even more. Most of us are poor liars,
and if you say you won’t try anything
but plan on looking for an opportun-
ity, a disturbed person will easily spot
that type of behavior.

If you remove your gun to safety
and he is still pointing his gun at you,
don’t be afraid to inform him that his
gun makes you feel nervous and it is
hard for you to try to understand his
troubles with such pressure. You can
say, “Look, you have the advantage. I
don’t have a gun now. Please put the
gun down next to you with the barrel
toward the wall. That way it won’t go
off accidentally and we can talk better
because I’ll be more comfortable. I’'m
not going to try anything. Just tell me
what you want me to do. All you
need to do is keep control of yourself.
I’'m not going to cause you any worry.”

When speaking with him, address
him as “Sir” or “Sam” or “Mr. ——.”
For obvious reasons, don’t swear,
insult him, or cast doubts about his
manhood or looks. Don’t tell him what
you’d like to do to him if you had
control of the situation. Speak with a
low, comfortable, and reassuring
voice. It will help both the subject and
you. Should he ask for advice on
something you don’t know erough
about, don’t be afraid to admit that
you don’t know the answer. However,
since you can see it is important to
him, you might add, “Let’s keep talk-
ing. Maybe something will come to
me.” If no answer comes with further
dialogue, suggest that you feel vou’d
like to help him by contacting some-
one else, perhaps a mental health
worker, lawyer, or banker, anyone who
might be able to provide the answer.

Once the disturbed subject feels the
tension ease and knows of your
interest and cooperation, he will be
better able to respond and be more re-
ceptive to suggestions that he sur-
render his firearm and let you help

him. He will see you as a friend.
Remember, most upset people don’t
want to lose control of themselves.
They, too, are afraid to kill someone.
They want somebody like you to inter-
vene to prevent that from happening.
In fact, many disturbed subjects fire
accidentally or out of nervousness or
because they secretly want the police
to kill them as a type of suicide.

How you deal with the subject after
the danger is over and he has sur-
rendered his weapon is as important
as how you behave and speak when
you are under pressure with the gun
pointed at your head. Talk to him
nicely and quietly, just as you did
when the pressure was on. Absolutely
avoid any humorous, put-down re-
marks, as well as any roughness or
violence; there is a good chance that
either a mental hospital or a court will
subsequently release this man and he
will remember how you dealt with
him. Strong-arm actions on your part
will make him distrustful of you or
one of your associates the next time
around, but if you manage him prop-
erly, the next time he may not have
to resort to threatened violence in
order to ask for help and control from
the outside.

He may have enough power to make
it to a hospital or to walk into a police
station, if he has trust and a reason-
ably good memory of how people in
authority work as a result of his con-
tact with you. Remember, there will be
a next time in terms of an emotional
crisis. If his psychiatric treatment has
been inadequate or he has not received
the care he needs, he may have to press
the panic button again in a more
desperate attempt to get the help he
needs.

If you cuff him en route to your
patrol car, do so gently. Don’t leave
him with wrist scars by which to
remember you. Speak with him about
getting some psychiatric help. Praise
him for being cooperative with you.
Such praise is well-deserved. After




all, youre both alive! He helped
bring that about.

Once comfortably situated in your
car, seat him on the nonfirearm side
of an officer in the back seat, if you
work as a two-man team. By all means,
conduct a careful search for some
other type of weapon. One officer was
killed recently when he failed to
search well enough and overlooked a
second gun.

Can anything else be done to aid the
officer responding to the man-with-a-
gun call? Certainly! Even before the
officers reach the scene and initiate an
investigation, important measures can
be taken by communications person-
nel, whose skills in obtaining informa-
tion might help to save lives. What
kind of information is helpful? There
is a great deal of information which
can offer psychological, as well as
combat, guidelines for the manage-
ment of an abnormal person who has
a gun.

As a car is being dispatched, the
communications officer or dispatcher
can ask the caller about the firearms.
“Is it a handgun or long rifle or shot-
gun? Are there more guns, and if so,
where are they kept? Are any stashed
away in chairs, each room, gun cabi-
nets, or underneath mattresses? Are
such guns kept loaded or does the sub-
ject keep them locked up with ammu-
nition separate and locked”?

The latter information can reveal
that the subject has been an individual
concerned about safety and protec-
tion, and as a result, might be less
likely to hurt someone if he can be
talked back into control. If the sub-
ject has a gun in every room and keeps
them loaded, it might reveal him to be
a paranoid person; that is, one who
is suspicious of everyone and sees vio-
lence coming from others rather than
from himself. It also might very well
mean that he will be watching you like
a hawk and it will be harder for you to
encourage him to feel a sense of trust
in you or anyone else.

Should the subject himself be the
caller, it could be of help to ask for a
serial number and some description
of the firearm—especially if claim is
made for a handgun. A person who
has a gun for its sales value and dra-
matic effect will enjoy reading the
manufacturer’s name and looking for
the serial number. In this way he can
verify actual possession of a firearm.
If he tends to be melodramatic or ex-
hibitionistic about himself, he may
click the hammer of the revolver and
this may make a sound which can be
heard over the phone. He may add a
menacing quality to his exhibitionistic
flare by firing off a shot. If he does
that as you talk or as someone else re-
ports the incident, he is telling you he
has less control and very well might
start shooting before or after your ar-
rival at the scene.

It can be helpful to inquire about
past military experience, combat ex-
perience in particular. If such history
exists, it may mean that he had insur-
rection and counterguerrilla training,
and this fact will add extra menace
and difficulty to your assignment. He
has been through combat and will re-
spond to your armed presence in a
very sophisticated and lethal manner.
Although slightly different, but just as
awesome, is a history indicating that
the subject either hunts with firearms
or is a shooting enthusiast and sports-
man. The latter fact is less common
among murderers, due to the disci-
pline and control required of competi-
tive shooters and kinds of people who
use firearms for those reasons.

Among the factors deserving ad-
ditional inquiry are previous psychi-
atric illness or treatments. The pres-
ence of a mental illness might mean
the subject has less emotional control
and some impaired judgment when
upset. Such a history might reveal that
there is a doctor who can offer you as-
sistance, since he knows the patient
and might be someone the subject
trusts and can talk to.
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An effort should be made to deter-
mine if the subject has been using any
street drugs or diet pills, if he has
epilepsy or a drinking problem, or if
he had been drinking at the time he
became upset. If so, simple waiting,
quiet talking, and patience might allow
the effects of a toxic substance to wear
off so that he could come down from
a high or agitated state. Furthermore,
if he has not slept for a long time
either because of an intoxicated or
agitated state, waiting and patience
might cause him in due time to de-
velop sleepiness and to slow down.

Although this aspect pertains more
to combat considerations, you should
find out where the subject is located.
Is he in an apartment or home? If he
is in a home, is he upstairs in a bed-
room? If so, try to determine the
location of the bedroom in terms of
front, back, or side position of the
home and where the nearest neigh-
bor’s home is in terms of being able
to observe the subject through field
glasses. This would be of help in case
he has to be stopped by a sniper.

It would also be helpful to know if
the subject has a history of suicidal
behavior, in order to determine a plan
for combat operations. Any shooting
at police may well mask his suicidal
intent in terms of using them as his
instrument of suicide. In this way, the
police become killers in his mind, and
he disclaims responsibility for his
suicide. He may even see his behavior
as an act of heroism, with him dying
in the line of duty for some cause.

With regard to the sniper who may
be acting out a rather dramatic type
of suicidal plan, it would seem plausi-
ble to dispatch only a few police offi-
cers to the scene. One patrol car may
be all that is required. Responding
plainclothes officers, compared to uni-
formed, generally do not attract by-
standers and gawkers; they tend to
minimize the carnival aspect seen in
recent shoot-outs which involved offi-
cers tripping over people who should
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not have been there. If the uniforms
are not visible, the sniper will not find
shooting so attractive, since his plan
involves being killed by policemen
whose uniforms serve as props for the
drama. As little noise and excitement
as possible is the best approach to the
sniper. Flashers and sirens often will
act as stimulants to a person who is
already emotionally disturbed before
you arrive. Finally (and this is the
tough one, because it may not work),
send no more than two men to either
side of the door to determine if the
man can be talked into a calmer state
and possible surrender. Only if the
disturbed person cannot be talked into
a calmer state should the long distance
shoot-out maneuver be implemented.

“Usually, the more con-
trolled and quiet approach
is the most effective.”

Usually, the more controlled and
quiet approach is the most effective. It
is not as likely to set off the man with
a gun. It offers him professional in-
tervention in his life, but still leaves
him with an important sense of dig-
nity. Even after the danger and/or
smoke of battle is over, such dignity
and control are necessary during the
arrest and booking phase of the ac-
tion. His needs must be recognized
even more when the balance of power
and control have shifted to your side.
He will remember all that happens.
During his stay in jail or in a mental
hospital, he will have time to replay
the scene many, many times. When
your behavior toward him shows a
basic attitude of respect for someone
in psychological trouble and crying
for help from someone like you, it
will go a long way in helping him
provide management of the next
chapter in his life.

Now, what about the man who does
not have a gun, but the caller says he
does or might have one? There are
many who threaten but who are not

November 1978

really violent; they press the panic
button in order to convince you they
need help. They have learned that
unless some very threatening or dra-
matic form of crying for help is used,
no one will pay any attention. I re-
member one man who had just been
released from a mental hospital about
an hour before he called the police
department threateming to kill a cer-
tain person, saying he had a gun in
each pocket to prowve it. He waited in
the phone booth and chatted with the
dispatcher until a patrol car arrived
to arrest him. There were no guns
found.

These calls are difficult for any pro-
fessional to assess, but you must play
the game as if the subject really has
a firearm, or it may cost you your life
or the loss of life to another citizen.
The following incident offers a num-
ber of clues as to what must be con-
sidered in reaching a decision.

One Sunday morning in December,
near Christmas, I received a call from
a local police department. The desk
sergeant asked for advice concerning
a man who was holed up in a room of
a local hotel. He claimed to have a

Bruce L.
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handgun with 1,000 rounds of am-
munition, wanted to commit suicide,
and would shoot anyone who ap-
proached to stop him. The man had
kept the police at bay for 14 hours.
With honesty, the sergeant said his
men felt helpless and did not want to
risk blasting away at him.

It was agreed that I would call the
man at his hotel room and then check
back with the desk sergeant after my
evaluation. I called the man who
talked in a firm, but somewhat threat-
ening, voice. He related how he had
been there a week, had been drinking
alcohol heavily, had a history of a
peptic ulcer, and had been bleeding
from his stomach for several days.
Upon questioning he related that he
had a handgun with 1,000 rounds of
ammunition. He would not identify
the make of the gun or describe its
caliber. Instead, he threatened to blast
the “first cop bastard who shows up.”
I asked if he would let me come down
and talk to him through the door and
bring him some cigarettes if he needed
them. He finally agreed to do so. The
call took about 15 minutes. I cleared
it with the police department and in-
formed the sergeant that I would be
carrying my own .38-caliber revolver
as well.

After arriving at the hotel, it was
decided to send away most of the po-
lice cars except the unmarked one. On
the second floor were two officers who
were positioned on either side of me as
I stood away from the door on the
side near the wall. I spoke with the
subject for 30 minutes. He repeated
his story and threats and could offer
no reasons for his wish to die. There
was no family or personal life stress
about which he could talk. Thus, with
reason for suicide absent, it sounded
to me like he was a down-and-out
homeless man and alcoholic who
wanted some help and who had only
enough nerve to invite the police to do
what he could not do—bring about his
death. In addition, he sounded too




healthy for a person who supposedly
had been bleeding for several days,
had not eaten, and had been drinking.
His voice was not slurred. He sounded
a note of menace in light of no reason.
He was tougher sounding than he had
to be under the circumstances. No one
on our side of the door was threaten-
ing him.

He was told we were prepared to
break down the door unless he showed
good faith by opening the door to talk
to me and receive the cigarettes I had
promised to bring. He made threats to
start shooting, but I didn’t hear a ham-
mer cocked back and he did not fire a
warning shot—an act I felt he would
commit if he really meant business. I
gambled that he did not have a fire-
arm. After counting out loud to three,
an officer and I kicked in the lower
panel of the hotel room door. The man
immediately called out that he did not
have a gun and asked us not to shoot.
Holding the .38 in one hand, I dis-
played my medical bag in the other, as
I didn’t completely trust him. I asked
where the light switch was and told
him we were coming in. After doing
that and turning on the lights, we saw
him cringing in a corner of his bed.
There were neither firearms, whiskey
bottles, signs of vomitus in the sink or
on the floor, nor anything else to
verify his story. The police officers
searched the man and looked under-
neath his mattress for concealed weap-
ons. I continued talking to him and
explained he would have to be assisted
to the car while wearing cuffs. The offi-
cers were very understanding and
helpful and explained that he would be
driven by them to a local county men-
tal hospital for observation, evalua-
tion, and possible admission. They
addressed him as “sir” and were care-
ful not to put him down or embarrass
him. The unmarked car was brought
to the rear entrance, and he was as-
sisted into the back seat and driven to
the hospital. Three weeks later I re-
ceived a phone call from the man, who

expressed his appreciation for our
help and his sense of embarrassment
over his behavior. I explained that I
hoped he would remain in contact with
the hospital staff and hoped that if he
felt upset he would not have to set him-
self up that way again. He seemed to
understand that there were other less
risky ways to ask for help.

There are some areas in which it
might be very difficult to obtain in-
formation. For example, if the subject
is unknown to your department but
has a criminal record which turns up
later, long after the emergency, it
would have been helpful to know at
the time. It would offer a measure of
his aggressive acting-out if he had
killed
felonious assaults, been on drugs, or
had been a professional criminal in
some way. As regards to homicidal
behavior, don’t make the mistake of
assuming that if the man with a gun
threatens suicide, it means you are
safe. All of us know that many killers
commit suicide either at the time of
homicide or subsequently. Many
snipers and assassins kill in order to

someone, been involved in

be killed. People who struggle with
violent feelings while trying to cope
with feelings of rage, helplessness,
and fears of the immediate future are
people who can lose control of such
aggressive feelings, and may express
them impulsively toward themselves or
others.

Trying to obtain an accurate pic-
ture based on a story offered by some-
one apparently psychotic and weaving
distorted stories, expressing discon-
nected thoughts, and relating bizarre
plots and actions of others is difficult,
even for a psychiatrist. Speaking with
them over the phone lends more con-
fusion to the task, since you are miss-
ing important visual clues, as well as
contact with others who can verify
any or all parts of the story.

I recollect once speaking with a
man on the phone who had fired a
gun while talking on the phone to a
volunteer. Because the volunteer was
inexperienced, he panicked and asked
for help. He was not sure the noise
was gunfire. I spoke with the subject
and listened to his delusional story
about how he was an inventor of a




machinegun which fired 1,000 rounds
of .45-cal. ammunition per minute.
He related that the gun weighed only
314 pounds, never needed oiling, and

- could not jam. He felt that the Rus-

sians were trying to steal the proto-
type model. When asked why he had
called and had threatened suicide, he
explained that he would rather die
than let the Russians get his invention.
He rationalized that it was an act of
patriotism to die in this manner. He
was sure that anyone sent to his house
would be Russian and he would have
to kill him.

When the local police began their
investigation, I shared what reliable
information had been gathered from
him. Because my personal belief is
that anyone threatening to use a fire-
arm should be locked in by a lis-
tener’s ears, he was kept on the phone.
A short time later he heard a noise
on his porch, left the phone to investi-
gate, and told me that he was going
to shoot some Communists. He hung
up the phone. I immediately called
him back, and as is the case with most
emotionally upset persons, he could
not resist answering the phone. Ap-
parently, persistent phoning was
enough to keep him from setting up
an ambush for the officers. They en-
tered his home while he was still on
the phone. His front door had been
left unlocked. Of course, there was
no machinegun, even one firing less
than 1,000 rounds a minute. There
was, however, a loaded, single-shot
.22-cal. rifle leaning against the wall
near his phone.

What is the moral of this story?
Even though he offered an unbeliev-
able claim—his invention wrapped in
the colorful array of his delusions
about the Russians—he did have a
firearm which he had discharged over
the phone for the dramatic effect and
sales value when the volunteer had
initial contact with him. The listener
must always take the time to assess
properly the real from the unreal dan-
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gers in the emergency call.

There is another lesson to be learned
here. The one handling the call should
maintain contact so that investigating
police officers do not walk into an
unsuspected ambush. In addition to
this advantage, the listener-talker can
offer some control to the subject so
that his level of agitation can be ef-
fectively reduced by the time the of-
ficers arrive.

In light of the preceding, it becomes
apparent that management of a man-
with-a-gun call is a complicated busi-
ness. It requires a great deal of strat-
egy and cooperation among people
from different community agencies, as
well as members of the subject’s fam-
ily and neighborhood. Everyone, in-
cluding the antipolice groups, recog-
nizes that the police officer is the sym-
bol of authority, law, and courage. He,
therefore, is drawn into the grim
crisis. The problem arises when he
feels the need to turn to someone else
for guidance and cooperative assist-
ance. All too often, the police officer’s
cries for help fall on deaf ears and
mental health professionals who are
unable to understand or cope with
violence themselves, except when writ-
ing about it from a safe distance. Most
mental health consultants have not
made patrol with the police and are
frightened of firearms. A new type of
relationship is needed to handle this
type of frightening phone call. Both
the police officer and mental health
person must rub elbows, share respon-
sibilities for management of the man-
with-a-gun call, and search for an-
swers to better understand and cope
with this growing problem.

Police personnel should work now
for the development of various mental
health neighborhood and community
resources so that they will know whom
to contact before the danger call
arises. In one Wisconsin city, bartend-
ers and waitresses receive mental
health training so that they can serve
as resource people. Every police de-

partment should have a program for
those mental health professionals who
can accept the realities and problems
of their police department and who
can communicate and be available to
officers in need of emergency consul-
tation. Special mental health teams
consisting of a police officer, a law stu-
dent or a member of local public de-
fender’s office, a social worker, and a
psychiatrist or psychologist could be
attached to every department to
handle such important and frightening
problems as the man with a gun. Un-
fortunately, special teams in police de-
partments sometimes become alien-
ated from other divisions of the de-
partment, soon dissolve into a single
man or desk position, and finally are
wiped out altogether. But, the mental
health team designed to deal with the
disturbed person needs continued life,
since the community problem of vio-
lence is growing like a cancer.

In summation, when coping with
the man-with-gun call, follow these
general guidelines: (1) Obtain help-
ful information about any past history
of violence or psychiatric disturb-
ances; (2) learn about the location of
the subject and his firearms collection
and training; and (3) approach him
with cautious courtesy and efforts free
of provocative signs or behavior that
could be misinterpreted by him as
threatening.

Although more people are being
killed by neighbors and social con-
tracts than by organized crime, little
is being done to develop the staff and
techniques for dealing with disturbed
persons who can readily obtain fire-
arms, explosives, or other lethal in-
struments. Bigger armaments should
not be the only aspects of the manage-
ment program. We need people who
can learn to deal with those who pre-
sent a danger to our community. We
must safely protect the community
from the man with a gun, and safely
protect the man with a gun from him-

self. )




COMMUNICATIONS

Evaluation Program
for
Investigative Report Writing

By

CAPT. JOHN J. HARRIS, JR.

Florida Division of Aleoholic
Beverage and Tobacco
Miami, Fla.

Investigative report writing traditionally has been a
low training priority for new law enforcement officers.
New recruits are given perhaps a 4-hour lecture on
report writing and are thereafter expected to write good
investigative reports. Officers in the field may be given
periodic retraining lectures on report writing as a token
measure to correct administrators’ complaints that “the
reports of our investigators are atrocious.” These
methods are clearly not benefiting the employee or the
organization. Many officers are still struggling with
report writing, and many administrators are still com-
plaining about the quality of reports their officers
submit.

Report writing taught by the structured lecture
method of teaching is not working. Report writing is
a skill and should be taught as a skill. Most law en-
forcement officers have the ability to write clearly and
logically; however, this ability is not developed by
the organization. In order to develop the skill of
investigative report writing, the training must include
practice and evaluation of performance against set
standards.

Although much of the law enforcement officer’s time
is spent preparing reports, further schooling is not the
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answer to correcting report-writing problems. The an-
swer practice-evaluation-correction, and more
practice-evaluation-correction.

Practice involves the law enforcement officer actually
writing a report of an investigation. This is done every-
day by investigators. The problem is not one of practice
opportunities, but rather one of effective evaluation of
the investigative report.

Before evaluating any kind of performance, stand-
ards of that performance must be designed and defined.
Thus, it must be determined what standards an ac-
ceptable report must meet. From these, an evaluation
can be made: What was expected versus what was
actually in the report. Evaluations with such general
comments as “rewrite,” “bad report,” “can’t under-
stand,” “‘report unacceptable,” etc., are not effective in
changing or developing report writing. Evaluations
must be specific and immediate.

Few agencies, if any, have established written stand-
ards for investigative reports. However, when an agency
does set up investigative report-writing standards, the
standards must be supported and accepted by the field
personnel. This support is usually achieved if field
personnel are included in the decisionmaking process.

is
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“Few agencies, if any, have established written standards

for investigative reports. However, when an agency does set
up investigative report-writing standards, the standards must
be supported and accepted by the field personnel.”

Capt. John J. Harris, Jr.

Charles A. Nuzem
Division Director

Investigative report-writing standards should be listed
and might include some of the following:
1. Elements of the offense clearly shown;
2. Facts which support increased penalty, as
recommended by the investigating officer;
3. Probable cause for stop/detention/arrest;

4. Basis for search and seizure of a person,
dwelling, or vehicle;

5. Miranda advisement and waiver;

6. Statements by suspect(s) and witness(es) ;

7. Suspect’s demeanor;

8. Support of extraordinary circumstances, like

a 6-month delay in an arrest;

9. Scientific analyses summarized and attached ;

10. Proper format used;

11. Too few details;

12. Spelling errors; and

13. Poor organization.

This list could continue and in fact will be continued
in the sample investigative report-writing chart. It is
important that these investigative report-writing stand-
ards remain simple and easily defined.

Once these standards are accepted by management
and officers, the evaluation system can then be imple-
mented. The evaluation of the reports should be made
by the employee’s immediate supervisor as each report
is submitted. To assist the supervisors in recordkeeping
requirements of any evaluation system, a chart should
be prepared listing all of the investigative report-writ-
ing standards. This chart could be used to determine
problem areas and frequencies, as well as who is having
the problems. Without such a management tool, long-
range training planning would not be possible in im-
proving investigative report writing. (See chart.)

This evaluation chart will show which aspect of the
officer’s report writing needs attention, and as time
progresses, whether the supervisor and the officer have
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REPORT NUMBER

3[4|5|6[7[8/9[10[{11]12{13|14

1. ELEMENTS OF THE OFFENSE NOT CLEAR

2. PENALTY ENHANCING CIRCUMSTANCES
NOT CLEAR

3. NO PROBABLE CAUSE FOR STOP/
DETENTION/ARREST

4. CONSTITUTIONAL REQUIREMENTS NOT MET
FOR SEARCH OR SEIZURE

5. NO MIRANDA ADVISEMENT AND WAIVER

6. NO STATEMENTS BY SUSPECT(S) AND
WITNESS(ES)

7. NO MENTION OF SUSPECT'S DEMEANOR

8. IMPORTANT ISSUE(S) AND/OR QUESTION(S)
LEFT UNANSWERED

9. NO SCIENTIFIC ANALYSIS INCLUDED

10. FORMAT INCORRECT

11. SPELLING ERROR

12. GRAMMAR FAULT

13. ORGANIZATION POOR

14. TOO FEW DETAILS; TOO BRIEF

15. INADEQUATE PROOF OF CRIME;
REASONABLE DOUBT OR PREPONDERANCE
OF EVIDENCE RULES

16. NO CHRONOLOGICAL ORDER TO REPORT

17. JUMPY, TOO MANY SHORT SENTENCES

18. RAMBLING SENTENCES AND/OR LONG
PARAGRAPHS

19. INCORRECT USE OF SLANG, CONTRACTIONS,
UNEXPLAINED ABBREVIATIONS, ETC.

20. FAILED TO IDENTIFY ALL PERSONS
MENTIONED IN THE REPORT

21. REPETITIOUS

22. UNTIDY, MESSY, CARELESS WORK

23. UNCLEAR, VAGUE, AMBIGUOUS

24. UNNECESSARY WORDS OR SENTENCES

25. T0OO WORDY, TOO MANY GENERALITIES

26. LACKS CONTINUITY

27. SUPPORTIVE DOCUMENTS NOT ATTACHED

28. CONFUSING

29. PASSIVE VOICE INSTEAD OF ACTIVE VOICE

been successful in correcting the major faults. As each
investigative report is evaluated, each type of error, as
indicated in the margins by the reviewer, should be
counted and entered on the chart. For example, if on
report number 1 the evaluator enters number 1 in the
margin once, it means that the officer did not clearly
include the elements of the offense in the report. Thus
1 would be entered under column 1 opposite fault num-
ber 1.

The object of training in investigative report writing
must become skill development. By using an evaluation
program based on specific written standards, problem
areas can be defined and corrected. The ratio between
cost and benefit of this type of training is suggested to
be closer than the ratio between cost and benefit of
classroom-type training. The evaluation program has
been used for years by coaches in correcting faults of
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players, as well as by other types of instructors to
develop skills.

The benefits of better investigative reports are many.
The primary organizational benefit would be time-
saving. Initially, supervisors should, and will, take a
lot of time to review and evaluate reports. However,
once investigators become familiar with the standards
and begin correcting many of their own faults by simply
re-reading their reports, time and money will be saved
by the department. ]
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The
Case
of the
Missing Nail

By
JOHN E. McHALE, JR.

Special Agent
Federal Bureau of Investigation
Washington, D.C.

COMMUNICATIONS

Albert Joseph’s recent article, “How To Write
Clearly In One Easy Lesson,” ' was heartwarming in
many respects. It not only made a number of good
points—in a practical, effective manner—but most im-
portantly of all, it couldn’t possibly have aired them in
a better place.

As Mr. Joseph pointed out, the lack of good writing
is an almost universal problem, but it has special draw-
backs in the field of law enforcement where an im-
properly worded indictment can get a whole case
thrown out of court.

Take, for example, the simple statement: Joe, said
Pete, killed Harry. Remove the commas, and the state-
ment is completely turned around, with Joe claiming
that Pete has done the dirty deed.

Despite this fact, very few law enforcement officers
are hired for their knowledge of the English language,
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and almost none of them receive any training in it
during their days on the force. The result is that their
reports—often written under hectic, harried condi-
tions—contain numerous errors of varying degrees
of seriousness. They also contain just as many errors
of a nonserious nature. Over the years, I have made
a hobby of collecting any I came across.

As a followup to Mr. Joseph’s article, I offer some
of the funnier “bloopers” I have extracted from actual
reports with the hope that each provides a lesson of
sorts. None of them deal with such out-dated grammati-
cal problems as split infinitives or sentences that end
in prepositions, but misplaced modifiers and dangling
participles have led many a writer into garbled con-
structions that even a Mrs. Malaprop might have
envied.

Law enforcement officers, being human, fall prey to
the same syntactical errors that plague their contem-
poraries and are just as apt to say “the general con-
sensus of opinion is . . .” or that something “is com-
prised of” something else. In the former example, the
phrase “of opinion” is unnecessary; in the latter, “of”
is incorrect. If the sentence requires “of,” the preced-
ing word should have been “composed” instead of
“comprised.”

On a less staid note are some of the following goofs:

“The Public Safety Director stated that he did not
feel any of the county officials were trying to flaunt the
gun registration law.” (Why not? Better to flaunt it
than flout it, since flaunt means to show off, while flout
means to scoff at or scorn.)

“The subject was cited for wreckless driving.” (I
wish my son would get one of these citations. Reckless
driving is a different matter altogether.)

“The arresting officer found himself caught in a
vicelike grip.” (Not unless he was arresting a prostitute,
he didn’t. The correct word should have been “vise-
like.”)

“State Police recently arrested two fugitives, both
wanted in the State of Ohio on the Pennsylvania Turn-
pike.” (Hard to tell here whether the sentence means
that Ohio is on the Pennsylvania Turnpike or whether
the subjects were wanted only on the turnpike.)

“The police handed out stolen property forms.” (At
least that is one way to cut down on the expenses of
running a police department. Grammatically, however,
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a hyphen should have been used between “stolen” and
“property” to eliminate the ambiguity.)

“One of the officers called out for the youths to halt
three or four times.” (This stop-and-start operation
must have looked like an old Keystone Kops movie.
More accurately, the sentence should have said that the
officer called out three or four times for the culprits
to halt.)

“At the time of his arrest, the subject had a new re-
volver which he had bought in the glove compartment
of his car.” (The glove compartment is a most unusual
place to purchase a revolver. I wonder how he and the
sales clerk got in there at the same time.)

“In firing another shot, Jones was struck by Brown’s
bullet and killed.” (Let’s hope this sentence was never
used in a court of law, because it indicates that Jones
was engaged in a shootout with Brown, thereby making
possible a claim of self-defense. In reality, what the
writer meant to say was that Brown fired more than
one shot.)

“During the search of Mrs. Brown’s residence, sev-
eral pieces of jewelry were found buried in a flower pot
which had been taken during the course of a burglary.”
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“Paperwork is an essential part of any law enforcement
officer’s duties. Lack of preparation can have serious reper-
cussions, regardless of how trivial it may seem at the time.”

(My mother always told me to watch out for flowerpot
thieves. They’re the worst kind.)

“When the subject, West, lunged at the patrolman
with a knife in his hand, the patrolman said that he had
no alternative except to shoot West in the left shoulder.”
(I don’t know; I think he could just as well have shot
him in the right shoulder, or else he could have broken
up this thought into two sentences rather than use such
an awkward construction.)

“Warden Smith advised that recently there have been
numerous incidents of the prisoners or visitors smug-
gling drugs into the stockade which never before existed
except on rare occasions.” (Wow! This one is a real
beaut. I almost wish I had thought of it myself.)

“The group announced its intention to disrupt a per-
formance at the theater and to ridicule an event spon-
sored by the Army by various means.” (Maybe the
demonstrators wouldn’t have been so angry if the Army
had used only one means.)

“The subject quite frequently sells various gamblers
in the area automobiles.” (I didn’t think there was that
much of a market for used gamblers at the present time.
Actually, this sentence sounds like the old classic where
the immigrant farmer reportedly told someone, “I
threw the cow over the fence a bale of hay.”)

“What are the true facts in this matter”? (Some day
I would like to see someone ask what the untrue facts
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are, but I suppose that will have to wait for a later re-
port.)

In the meantime, I hope you get the general idea.
Correcting grammar is not just an exercise in nitpick-
ing. Often it goes to the very heart of what the writer is
trying to say.

Law enforcement officers spend hundreds of hours
on the firearms range during their careers, although
most of them will retire without ever having fired a
shot. At the same time, they are required daily to put
their work down on paper, but no one bothers to tell
them how to do it.

Part of this problem is being corrected as the edu-
cational level of police officers rises, but even a college
degree offers no assurance that the holder can compose
a coherent sentence. What we need is more emphasis
in our training programs on the importance of accu-
rate, understandable report writing.

Possibly, some agencies may feel that they do not
have an instructor capable of handling such an assign-
ment. If so, I would recommend that they consider bor-
rowing one, as necessary, from the staff of a local high
school or university.

Paperwork is an essential part of any law enforce-
ment officer’s duties. Lack of preparation can have
serious repercussions, regardless of how trivial it may
seem at the time.

As George Herbert pointed out back in the 17th cen-
tury, the loss of a simple nail cost, in turn, a horse,
the horse’s rider, the battle they were fighting, and
eventually, the kingdom itself. Three centuries later,
attention to detail is just as important.

Regularly we go into court and ask juries to convict
criminals based on evidence invisible to the naked eye.
But how can we expect people to believe what they can’t
see when what they do see is filled with errors?

Credibility is based on truth; truth is based on ac-
curacy. With a little bit of effort, we ought to be able
to get the three of them together. After that, I can aban-
don my hobby of collecting “bloopers” and turn to
something more constructive, like upside-down stamps

®

or coins.

FOOTNOTE

\ FBI Law Enforcement Bulletin, Vol. 47, No. 2, February 1978, pp. 28-31.
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By

Metro

On March 27, 1976, Washington,
D.C., proudly joined the list of
other international capital cities bene-
fiting from an integrated mass transit
facility. Washington’s system is known
officially as the Washington Metro-
politan Area Transit Authority
(WMATA), and is comprised of Met-
robus, a surface transit facility, and
Metrorail, the first tristate, fully au-
tomated, high-speed, mass transit rail
system in the United States.

WMATA was formed by an inter-
state compact adopted by Maryland,
Virginia, and the District of Columbia
City Council with the consent of the
U.S. Congress. WMATA, in law, has
both “body corporate” and “public
service” powers to plan, coordinate,
and regulate surface and rapid rail
mass transit services in the greater

‘Washington metropolitan area.

November 1978

Washington, D.C.

CAPT. MARTIN HANNON

Director of Training

Washington Metropolitan Area
Transit Authority Police

America’s First Tristate. Multi—

Jurisdictional Police Forece

Mass Transportation in the
Greater Washington
Metropolitan Area

The greater Washington metropoli-
tan area has a population of 2.87 mil-
lion, with an anticipated growth of
4.7 million by 1995. For compact pur-
Washington, D.C., a 69.2
square-mile area containing an esti-
mated 750,000 residents, was granted
legal status as a coequal partner with
Maryland and Virginia.

Metrorail, in the greater Washing-
ton metropolitan area, is the interur-
ban link for a new aerial-surface-sub-
terranean mass transit continuum. It
provides rapid rail service to Union
Station, one of the major railroad
terminals on the Atlantic Coast and
the home of the National Visitor Cen-
ter. It likewise serves Washington’s
National Airport.

Still in its developmental stage,
Metrorail has approximately 25 miles

poses,

of operational track and 29 rail sta-
tions located in the heart of downtown
Washington and its surrounding sub-
urbs. The system offers rapid rail
service from 6 a.m. to midnight dur-
ing weekdays, with limited weekend
service.

During weekday rush hour cycles,
Metrobus has approximately 1,600
buses on the streets, servicing 775
established bus routes located through-
out the transit zone. These buses log
156,000 route-miles per day. They
average 16,000 trips per week, while
carrying approximately 2.4 million
passengers.

Ridership

One period of peak ridership oc-
curs between 11 a.m. and 2 p.m. These
passengers have been dubbed the
“lunch bunch” by the Washington,
D.C., press. Metrorail’s ridership ma-
trix consists of government workers
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(Federal, State, and local), non-Gov-
ernment tertiary service workers, for-
eign nationals, and tourists. Washing-
ton’s Board of Trade estimates that
18 million tourists visit the metropoli-
tan area each year.

Projected System Hardware

It is anticipated that by its projected
completion in 1985 Metrorail will
have 556 cars, 7 jurisdictionally
based train repair yards, 5 geograph-
ically placed communications relay
stations, 29,347 revenue-producing
parking spaces in 32 parking lots,
feeder-bus and taxi service lanes at
outlying suburban train station loca-
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“[T]he protection of Metro ridership, transit employees,
systems technologies, transit properties, and public revenues
poses a police problem of considerable magnitude.”

tions, and a fully automated fare-card
collection system. Additionally, more
than 100 miles of revenue track and
87 station facilities will be operational
upon completion. In all, the five pres-
ently planned, color-coded, radial-
alphabet, rail-route designations will
extend outward from core Washing-
ton, D.C., to suburban population cen-
ters, with Metrobus completing the
grid service coverage over the entire
Washington metropolitan area. Pro-
jected transit revenue is placed at $1
million per day. Metro’s work force
will number approximately 6,500 and
expected patronage is 352 million per
year.

Obviously, the protection of Metro
ridership, transit employees, systems

technologies, transit properties, and
public revenues poses a police prob-
lem of considerable magnitude.

Metro Transit Police Force

The Metro Transit Police Force
(MTP) came into being as an interim
special police force in March 1976.
However, on June 4, 1976, the MTP’s
authority and responsibilities were
expanded when the President of the
United States signed Public Law 94—
306, authorizing the establishment of a
regular police force “. . . composed
of both uniform and plainclothes
personnel . . . charged with the duty
of enforcing the laws of the signa-
tories, the laws, ordinances, and regu-
lations of the political subdivisions
thereof in the transit zone, and the
rules and regulations of the Author-
ity.” The law further stipulated that
“ .. members of the Metro Tran-
sit Police shall have concurrent juris-
diction in the performance of their
duties with the duly constituted law
enforcement agencies of the signa-
tories and of the political subdivisions
thereof in which any transit facility
of the Authority is located or in which
the Authority operates any transit
service.”

Thus, the President’s signature, in
concert with previously passed legis-
lation by the appropriate governing
bodies of Maryland, Virginia, and the
District of Columbia, established the
Metro Transit Police Force—a police
department unique in that it is the
only non-Federal, tristate, transit po-
lice force in the United States with
concurrent authority to enforce ap-
plicable State statutes, as well as local
ordinances of municipalities within
the transit zone.
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Joint Policing Concept

In the interests of efficiency, a
joint policing concept between the
local and transit police evolved. The
MTP, as a result, now assumes pri-
mary enforcement responsibility on
the trains, tunnels, and fund-generat-
ing properties, while local police de-
partments assume primary responsi-
bility for rail stations, parking lots,
and buses.

Services, such as booking, deten-
tion, court liaison, recordkeeping,
and transportation, as well as the
specialized help needed for homicides
and juvenile delinquency cases, for

example, are provided by the respec-
tive local jurisdictions, thereby elim-
inating the duplication of costly ad-
ministrative support service. Team-
work and cooperation allow each
agency to achieve its objective within
cost effective constraints.

Organization

In order to meet the administrative
challenge that a tristate law enforce-
ment jurisdiction presented, the selec-
tion of senior ranking transit police
officials was based upon the record
and achievements of each as an ex-
pert in law enforcement and/or secu-

rity operations in a police force lo-
cated in Maryland, Virginia, and the
District of Columbia, or in the mili-

tary.

Since Public Law 94-306 stipu-
lated that the MTP would exercise
administrative control over entry lev-
el qualifications, position classifica-
tions, removals, compensation, pen-
sion, retirement, mandated police
training, and other related adminis-
trative matters, policy demanded that
the MTP assume a posture commen-
surate with those public police de-
partments interfacing with it. As such,
the MTP now has a rank-structured
pyramid as its “chain of command.”
(See organizational chart.)

ORGANIZATIONAL CHART

CHIEF OF POLICE

| I

l ASSISTANT CHIEF OF POLICE I

INTERNAL AFFAIRS
CAPTAIN
BUREAU OF FIELD OPERATIONS BUREAU OF SUPPORT OPERATIONS BUREAU OF SECURITY OPERATIONS
Assistant Chief of Police INSPECTOR INSPECTOR
REVENUE
D.C. MARYLAND VIRGINIA TRAINING PROTECTION & ADMINISTRATIVE BUS REVENUE YARDS &
OPERATIONS OPERATIONS OPERATIONS DIVISION Office of Command DIVISION COLLECTION FACILITIES
INSPECTOR CAPTAIN CAPTAIN CAPTAIN ond Control Bldg. INSPECTOR CAPTAIN LIEUTENANT
CAPTAIN
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PHASE IV

PHASE Il

PHASE |l

PHASE |

At the apex of the organization is
the position of chief of police, the
chief administrator over the Author-
ity’s combined Metrorail /Metrobus
police operation. He is assisted by a
personally selected staff composed of
an assistant chief of police, three in-

Capt. Martin Hannon

spectors, seven captains, and five
lieutenants. The line supervisory po-
lice management level is composed of
sergeants.

MTP personnel are deployed among
three operational bureaus. The Bu-
reau of Field Operations has the

Angus B. MacLean
Chief of Police
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Figure 1
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around-the-clock policing responsibili-
ties for Metrobus and Metrorail opera-
tions within the transit zone. The
Bureau of Security Operations main-
tains industrial plant-type security on
fixed posts for rail/bus facilities, such
as train repair yards, bus divisions,
and the Metro command center build-
ing. The Bureau of Support Opera-
tions has the responsibilities for staff
functions in support of line operations,
such as training, revenue protection,
fiscal affairs, personnel, and adminis-
trative clerical services.

Training

Due to the multijurisdictional as-
pect of the MTP, WMATA is required
to train and qualify each officer, both
uniformed and plainclothes, to meet
or exceed the stipulated training re-
quirements of each signatory State
and the political subdivisions located
within its transit zone. To comply
with the legal training mandates,
WMATA has sought consensus in
answering two major training ques-
tions:

What police duties will a tri-
state transit police officer actually
perform? and

How much training is required
to properly integrate the transit
police mission with multijuris-
dictional law enforcement re-
sponsibilities?

In response, the MTP developed a
four-phased training curriculum to
meet or exceed all of the tristate
training mandates. (See fig. 1.)

Phase 1, basic officer entrance level
training, is conducted at the Prince
George’s Police Academy in Mary-
land. Phase II, special training, is
composed of received
from police personnel of the Wash-
ington, D.C., Metropolitan Police
Force and specialized courses in Fed-
eral law, hostage negotiations, and
firearms training conducted by the
FBI. Phase III training consists of
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specialized instruction received from
police personnel of the Northern Vir-
ginia Police Academy and on-the-job
training with Virginia’s Arlington
County Police Force. Phase IV is ex-
clusively devoted to instruction in
transit technology. MTP officers have
also received training from the Drug
Enforcement Agency and the Bureau
of Alcohol, Tobacco and Firearms.
Mandatory inservice training will be
conducted in every 2-year period sub-
sequent to each officer’s date of entry.
The Public Safety Committee of the
Washington Council of Governments,
the Police Training Commissions of
both Maryland and Virginia, the
greater metropolitan Washington area
local police departments, the Federal
Bureau of Investigation, the Federal
Law Enforcement Training Center,
and all other mass transit police op-
erations in the United States, Canada,
and Great Britain have assisted in the
development of the MTP curriculum.
Caution and administrative diplomacy
effectively resolved training and op-
erational issues, such as the mainte-
nance of local autonomy, concurrent
arrest authority, use of physical or
deadly force, the Authority’s primary
police mission, and the establishment
of emergency response procedures.

Transit Police Primary Mission

The department’s view on its pri-
mary rail mission focuses on a high-
visibility patrol for trains and station
platform areas to create an aura of
passenger safety through conspicuous
police presence. Toward this objective,
patrol manpower is deployed in a va-
riety of ways, overtly and covertly. All
of the below-listed strategies are em-
ployed to combat crime:

Fixed posts, or the assignment
of patrol officers to a given
station.

Riding posts, or train patrols.

Mobile, random patrol, or the
coverage of multiple stations.

Saturation patrol, or the sub-
stantial increase in patrol man-
power at a given location to
maximize visibility.

Decoys, or the deployment of
officers posing as potential crime
victims, and

Stakeouts, or covert surveil-
lance.

Of course, fixed posts, riding posts,
and marked patrol cars assigned to
selective enforcement patrol areas are
the most frequently employed strate-
gies. Saturation patrols, decoys, and
stakeouts are instituted as a response
to a specific problem, such as fare
evasion or a series of robberies ex-
hibiting a similar pattern.

Patrol Environment

The cause and effect relationships
between rail facility design, security,
crime, and transit population behavior
were given thoughtful consideration.
Early on it was realized that safe rail
transit technology would be ineffectual
if problems related to passenger har-
assment, vandalism, crowd control,
and like issues were not addressed
prior to public service revenue opera-
tions.

In an effort to deter and prevent
juvenile delinquency and criminal be-
havior, the Authority adopted a “hard-
ening of the target” constructional
design concept for all Metrorail sta-
tions. In essence, a built-in, open-
view, transit patrol environment was
achieved by utilizing vaulted arches
in favor of supporting columns, there-
by reducing the possibility that transit
crime and juvenile misbehavior could
go undetected or unobserved.

To further assist transit policing,
the “technological cop”—closed-cir-
cuit television (CCTV)—can be found
at each Metrorail facility. The CCTV’s
help to monitor ridership behavior on
all of the mezzanines and station plat-
forms.

The CCTV’s are housed in octago-




nal metal and glass kiosk booths which
are strategically placed just inside the
entrance of all Metrorail stations. The
booths are manned by civilian station
attendants who monitor the CCTV’s,
the public address system, land-line
telephones, fire and intrusion alarms,
etc., all of which allow them to sound
an early alarm should trouble occur.
As the next line of defense, the Au-
thority’s telephone patch and telecom-
munications computer system serve
as the nerve center for instantaneous
information to and from the field.
Metrorail trains, Metrobuses, and
MTP personnel patrol vehicles are ra-
dio equipped. Furthermore, each

train has an emergency callbox
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which passengers can use to sound
an alarm to request service. Blue
light callbox stations are positioned
every 800-feet along the rail guide-
ways and they can be used to deacti-
vate the third rail and summon help
when crimes or transit emergencies
occur. Additionally, each patrol offi-
cer has a footman’s radio. Metrorail,
Metrobus, and the Metro Transit Po-
lice Department communications con-
verge at WMATA’s Command Center,
which is in turn linked to the Wash-
ington Area Law Enforcement Sys-
tem’s computer and the National
Crime Information Center (NCIC).

It was this communications capa-
bility which led to the first felony ar-

rest on the rapid rail system in De-
cember 1976. After robbing a Wash-
ington jewelry store, a gunman at-
tempted to escape via the rail system.
He was quickly apprehended aboard
the train as a result of timely com-
munications and the cooperative ef-
forts of the local police, a jewelry
store employee, a kiosk attendant, and
a transit police officer.

In 1977, only 60 arrests—6 felonies
and 54 misdemeanor arrests—were
made. The offenses reported, in the
order of frequency of occurrence,
have been disorderly conduct, rob-
bery, grand larceny, and assault fol-
lowed by petit larceny, violations of
public ordinances, traffic violations,
and destroying property.

“Although some local
residents had expressed a
fear that crime might in-
crease in the vicinity of the
Metrorail stations, statistics
indicate to the contrary.”

Although some local residents had
expressed a fear that crime might in-
crease in the vicinity of the Metrorail
stations, statistics indicate to the con-
trary. There has occurred an actual de-
cline in crime in those areas. It would
appear that criminals prefer to oper-
ate where people and the police aren’t
visible.

Summary

In the interest of transit safety and
ridership protection, today’s most
modern techniques and technologies
have been applied to Metrorail’s po-
lice operations. It is apparent that the
public is supporting WMATA’s ef-
forts to maintain a safe transit envi-
ronment. The Metro Transit Police
Force has accepted the challenge of
insuring that the expectations of
WMATA and the public are met now
and in the future. ®
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LAW ENFORCEMENT ROLE

National Committee On Operation
Identification Prescribes
Basic Standards

A National Law Enforcement Com-
mittee established by the National
Sheriffs’ Association (NSA) and the
International Association of Chiefs of
Police (IACP), two organizations
representing nearly all of the State,
county, and municipal law enforce-
ment administrators, has recently
completed the first phase of its attempt
to provide a workable solution to the
problems associated with the identifi-
cation and return of stolen property.
Since July 1977, representatives of
the Federal Bureau of Investigation,
the National Crime Prevention Insti-
tute, the National Conference of State
Criminal Justice Planning Adminis-
trators, and the Criminal Division of
the U.S. Department of Justice have
met on several occasions with repre-
sentatives of the IACP and NSA in
Washington, D.C., to discuss possible
1 solutions to the problems. (See, FBI
Law Enforcement Bulletin, Vol. 46,
' No. 11, pp. 1-2.)
| As an initial task, the committee ex-
amined the feasibility of developing
a standardized owner-applied num-
- bering system for use in a nationwide
property identification program. Such
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a program has often been suggested
as a means to facilitate law enforce-
ment’s return of lost/stolen property
to its rightful owner(s). During the
committee’s review of existent proper-
ty identification programs, it became
readily apparent that there are both a
number of programs and a variety of
owner-applied numbering systems in
use throughout the country. It was
also quite clear that there has been
little effective coordination between
jurisdictions in the selection of owner-
applied numbering system(s) and in
the development and implementation
of property identification programs.
Despite the number of existent
owner-applied systems
which provide citizens with a perma-
nent, personal, and traceable identi-
fier, no one system appeared to the
committee to be readily adaptable for
nationwide use. This conclusion was
based largely upon the committee’s
realization that a number of factors,
which vary widely from one jurisdic-
tion to another, must be taken into

numbering

consideration in the selection of a
numbering system. In addition, there
are a number of economic and politi-

cal considerations which preclude the
development of a standard, national
system of personal identification and/
or the creation of a national repository
for such information at this time.
Among those considerations are the
following:

1. Initial costs of establishing
such a system would undoubt-
edly be substantial;

2. Effective administration of
such a system would require
the establishment of a com-
plex and costly bureaucratic
structure; and

3. Many citizens would view such
a system either as a potential
threat to their privacy or as a
violation of their civil rights.

Although not in favor of the estab-

lishment of a national property identi-
fication program, the committee has
concluded that both locally and pri-
vately administered property identifi-
cation programs can contribute
greatly to law enforcement’s ability to
return lost or stolen property to its
rightful owner. Based upon its study
of existent programs, the committee
identified the following characteristics
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of an effective property identification
program.

1. An owner-applied property
identification number must be
universally RECOGNIZABLE
by the public and law enforce-
ment.

2. An owner-applied property
identification number must be
interjurisdictionally ~TRACE-
ABLE—any law enforcement
officer must be able to use the
number as a ready and con-
tinuing means to establish the
identity and current where-
abouts of an individual proper-
ty owner.

3. It is of great importance
for an owner-applied property
identification number to be
TRACEABLE and RECOG-
NIZABLE not only within the
jurisdiction in which the prop-
erty was marked but in other
jurisdictions as well.

4. An owner-applied property
identification number must be a
UNIQUE personal identifier—
no two individuals may have
the same identifier.

5. An owner-applied property
identification system should be
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SIMPLE. The extent of citizen
participation and system effec-
tiveness can be directly related
to a program’s utilization of ex-

isting
and

community resources,
its satisfaction of user
needs, i.e., for confidentiality,
accessibility, etc., and

6. An owner-applied property
identification system should be
FUNCTIONAL. Utilization of
a personal identifier which is
compatible with requirements
established for entry of a stolen
article in the National Crime
(NCIC)

Stolen Article File is recom-

Information Center’s

mended.

To assist a police officer both in the
recognition of an owner-applied num-
ber and in tracing ownership of the
property, the committee recommends
that owner-applied numbers utilize
prefix and suffix abbreviations which
identify the marking jurisdiction and
the type of identifier system being
used. For example, the prefix “CA”
and suffix “OLN,” when added to the
number N0011440 in a sequentially
standardized format (CA/N0011440/
OLN), make the number readily

\NTION oF

N\

recognizable to a police officer as a
California driver’s license number,
and potentially traceable to the owner,
dependent upon the internal efficiency
of the local system and the uniqueness,
currency, and permanency of the
identifier in use. Similarly, the num-
ber DCMPDO000/123456 would be
recognizable as a property identifica-
tion number, potentially traceable
with the assistance of the Washington,
D.C., Police Department to the owner.
In the former example, the prefix and
suffix are accepted abbreviations for
the State of California operator’s
license number, and in the latter ex-
ample, DCMPDO000 is the NCIC code
for the Metropolitan Police Depart-
ment, Washington, D.C. Adoption of a
nationwide uniform prefix, such as
“Ol,” by systems not employing the
NCIC State and local alpha prefixes
would also serve to facilitate nation-
wide recognition of a number as an

owner-applied property identification

number. However, some provision for
identifying the specific system would
be required for tracing purposes, e.g.,
registration of a system identifier with
a central, although private, repository
generally known and referenced by the
law enforcement community.
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Some number systems employed in
property identification programs are
not permanent; those based on phone
directories, zip codes, or other forms
of cataloging individuals which are
subject to change over time are ex-
amples of this shortcoming. In addi-
tion, drivers’ license numbers used in
some States, which are subject to re-
issuance to another individual when
the original holder changes address,
license status, and/or surrenders the
license, are not traceable identifiers
for purposes of property identifica-
tion.

Although there are a number of
unique personal identifiers available
for use in property identification sys-
tems, many are not retrievable or
cannot be traced after passage of a
short period of time, due to their fail-

‘ure to maintain current records. So-
| cial security numbers are readily
 recognizable and for the most part
| constitute a unique personal identifier.
However, the identity of the holder of
‘a social security number will not be
released by the Social Security Ad-
ministration in most instances, and
therefore, cannot be traced by law en-
forcement personnel. Some jurisdic-
tions effectively employ the social
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security number in their property
marking program by using a local data
bank to store and retrieve the identity
of social security number holders who
have participated in the program. In
such instances, it is very important
that other agencies are able to iden-
tify the data-storing jurisdiction in
order to assure tracing of owners by
law enforcement officers throughout
the country.

NCIC now permits the entry of
stolen property in its Stolen Article
Files on the basis of an owner-applied
property identification number.* This
change in NCIC policy has provided
a means to identify stolen property
marked with a personal identifier, if
the property has been reported stolen
to police, and if it has been entered
in NCIC. In order for a property
identification number to be enterable/
searchable in NCIC, it must consist of
no more than 20 letter/number
characters.

The relative utility and simplicity of
a property identification number can
contribute greatly to the effectiveness
of a program. If a property identifica-
tion number is easy to acquire, and
essential for purposes other than
property identification, citizen par-
ticipation in the program will be
greatly enhanced. Similarly, recruit-
ing activities in a property identifica-
tion program are more productive
when citizens understand how the
property identification number was
selected and why it will prove to be,
or has been, an effective personal
identifier.

Many have found
that utilization of an existing unique

jurisdictions

*The NCIC participants at their March 1978
meeting voted to extend the OAN capability
to the Stolen Vehicle File, especially to assist
in indexing that property found in the con-
struction and farm industries. Approval of the
concept to implement the application had been
obtained from the NCIC Advisory Policy Board
in June 1978. With the eventual implementa-
tion of this application, all property (except
license plates, guns, aud securities) marked
with an OAN will be eligible for entry into
NCIC when stolen.

number system, for example, a driver’s
license number, tax number, voter’s
number, etc., has enabled the juris-
diction to avoid the creation of a new
recordkeeping system and to avoid
problems associated with maintenance
of such a system. However, any juris-
diction planning the adoption of such
existing numbering systems should
first consider their permanency and
ubiquity.

The committee strongly urges that
jurisdictions administering or consid-
ering the adoption of property iden-
tification programs evaluate their
numbering system in light of the fore-
going criteria and strive to attain these
minimum standards of effectiveness
and efficiency.

The committee shall continue to
seek out information and suggestions
from law enforcement administrators,
business, industry, and citizen groups,
and to analyze current programs and
systems for the purposes of identify-
ing problem areas, discerning the
most effective existent practices, and
formulating minimum acceptable cri-
teria for a nationally uniform system.
Areas to be examined include: Strate-
gies for promoting, facilitating, and
maintaining participation;
techniques for employing OI as an
investigative tool; and procedures for
marking, registering, and inventory-
ing personal property, etc.

To assist local and State law en-
forcement agencies to adopt—or
adapt—their program to the identified
uniform standards, the National
Committee on Operation Identification
anticipates seeking financial support
to facilitate the development, publica-
tion, and dissemination of written
guidelines and the provision of follow-

citizen

up training and technical assistance to
local OI projects. The committee shall
also solicit the assistance of the Na-
tional Media Campaign on Citizen
Action Against Crime to convince
citizens to participate in local property
marking programs. (]
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THE LEGAL DIGEST

The Warraiaft
Requlremem In |

Crime Scene Searches

By
JOSEPH R. DAVIS

Special Agent
Legal Counsel Division

Federal Bureau of
Investigation
Washington, D.C.

(Part T)

In a Midwestern State, an arson
investigator for the State police is
assigned to assist local authorities in
the investigation of a fire of suspicious
origin. Four days after the fire, the
investigator goes to the scene and
enters the fire-gutted furniture store.
He takes photographs and collects
items of evidence from the debris.
Detectives assigned to the homicide
squad of a metropolitan police depart-
ment receive a police radio report of
a shootout in which both an under-
cover narcotics officer and a suspect
are seriously wounded. They imme-
diately respond to the scene of the
shooting, the suspect’s apartment.
After supervising the removal of the
wounded officer and suspect, the detec-
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tives begin a methodical and extensive
search of the apartment during which
numerous items of evidence are seized.

What do these two fact situations
have in common? If your answer is

Law enforcement officers of
other than Federal jurisdic-
tion who are interested in
this article should consult
their legal adviser. Some
police procedures ruled
permissible under Federal
constitutional law are of
questionable legality under
State law or are not per-
mitted at all.

that they are both searches of the
scene of a recent crime, you are at
least partially correct (although in the
case of the fire there may or may not
be a crime). Unfortunately, they also
share another common attribute—they
were both recently declared to be un-
lawful searches under the fourth
amendment of the U.S. Constitution *
because they were undertaken without
a search warrant or consent of the
lessees of the premises.

The fact situations described above
are taken from two cases recently de-
cided by the U.S. Supreme Court,
Michigan v. Tyler * (search of fire- |
damaged store) and Mincey v. Ari-
zona® (search of suspect’s apartment
where a shooting occurred).
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This article will explore the ques-
tion of when a search warrant is nec-
essary in searching the scene of a
recent fire or a known crime scene,
using T'yler and Mincey as points of
reference.

Because of the nature of a fire,
which may be the result of a criminal
act, simple negligence, or accident,
the Supreme Court has treated fire-
scene investigations somewhat dif-
ferently than searches of the scene of
a known crime. Therefore, the Tyler
case and search of fire-damaged prem-
ises are discussed separately in Part
I of the article. The conclusion of the
article (Part II) will examine the
Mincey case and searches of premises
which are the scene of a known violent
crime.

Searches of Fire-damaged
Premises

In Michigan v. Tyler,* the U.S.
Supreme Court dealt with the applica-
bility of the 4th and 14th amendments
to entries and searches of fire-
damaged premises by fire service and
law enforcement officials. As knowl-
edge of the facts of the case is essen-
tial to understanding the reasoning of
the Court, they are being set forth in
some detail.

Shortly before midnight, January
21, 1970, a fire broke out in a furni-
ture store which was leased by Loren
Tyler and operated by Tyler and a
business partner. The local fire depart-
ment responded and had succeeded
in getting the fire under control,
although not entirely extinguished, by
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the time the fire chief arrived at about
2 a.m. Upon his arrival at the burn-
ing building, the chief’s attention was
immediately directed to two plastic
containers of flammable liquid which
the firemen had noticed during the
course of fighting the fire. After exam-
ining the containers, the chief con-
cluded the fire could possibly have
been arson and called a detective from
the local police department. The de-
tective, who arrived on the scene
shortly thereafter, took several pho-
tographs. The fire chief and the detec-
tive then removed the containers from
the premises. Further investigation by
the police and fire officials was dis-
continued at that time because smoke,
steam, and darkness hampered the
search. By approximately 4 a.m., the
fire was extinguished and the prem-
ises were secured (apparently the
walls were still standing but the store
was gutted by the fire). The firemen
and police left the building unat-
tended.

At approximately 8 a.m., fire offi-
cials returned to the building for a
cursory examination, but no evidence
was obtained. At 9 a.m. the detective
and an assistant fire chief returned to
the premises and conducted a more
thorough inspection. Burn marks of
a suspicious nature were found on
the carpets, as well as other evidence
indicating the possibility of arson.
Portions of the carpet and other evi-
dence were seized without a search
warrant and removed from the prem-
ises at that time.

In addition to the searches con-

ducted on the morning the fire was
extinguished, a State police arson in-
vestigator and other officials reen-
tered and searched the premises (and
seized evidence) on at least three other
occasions, 4 days, 7 days, and 25
days after the fire. Each of these
searches was made without a warrant
and without the consent of Tyler or
his business partner.

Evidence from the various searches
mentioned above was used to convict
Tyler and his business partner of con-
spiracy to burn real property and re-
lated offenses; the convictions were
affirmed by the Court of Appeals of
Michigan.®

On appeal, the Supreme Court of
Michigan ¢ reversed the convictions
and ordered a new trial, holding that:
(1) The initial entry to fight the fire
and the discovery and seizure of the
evidence while the fire was still burn-
ing was proper; but (2) once the fire
was extinguished and the officials had
left the premises any subsequent re-
entry to the premises (apparently in-
cluding the 8 and 9 a.m. reentries)
should have been made pursuant to
a search warrant. This ruling was ap-
pealed to the U.S. Supreme Court.

The Court, in reviewing the case,
agreed in large measure with the rea-
soning and the holding of the Mich-
igan Supreme Court. However, the
U.S. Supreme Court disagreed with
the Michigan Court on one major is-
sue. Whereas the Michigan Supreme
Court seemed to indicate that as soon
as the fire was extinguished the emer-
gency was over and no further search
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“The Supreme Court made it clear that generally any
reentry after the fire has been extinguished and officials have
left the scene should be made pursuant to a search warrant,

unless justified by some other recognized exception to the
warrant requirement (i.e., conseni, emergency circum-
stances, abandonment).”

of the premises was proper (absent
consent or a warrant), the U.S. Su-
preme Court felt this approach was
unrealistically narrow. The U.S. Su-
preme Court, in explaining its view
of the function of fire-service person-
nel, stated in part:

“Fire officials are charged
not only with extinguishing fires,
but with finding their causes.
Prompt determination of the
fire’s origin may be necessary to
prevent its recurrence, as through
the detection of continuing dan-
gers such as faulty wiring or a
defective furnace. Immediate in-
vestigation may also be necessary
to preserve evidence from inten-
tional or accidental destruction.
And, of course, the sooner the
officials complete their duties,
the less will be their subsequent
interference with the privacy and
the recovery efforts of the vic-
tims. For these reasons, officials
need no warrant to remain in a
building for a reasonable time to
investigate the cause of a blaze
after it has been extinguished.
And if the warrantless entry to
put out the fire and determine its
cause is constitutional, the war-
rantless seizure of evidence while
inspecting the premises for these
purposes also is constitutional.” *

[Ttalic added]

Turning then to the specific circum-
stances of this case, the Supreme
Court indicated that the 8 and 9 a.m.
reentries on the morning the fire was
extinguished were “. . . no more than
an actual continuation of the first
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(search), and the lack of a warrant
did not invalidate the resulting seizure
of evidence.”® However, the subse-
quent reentries, made from 4 to 25
days after the fire, were held to be
improper and the evidence therefrom
was ordered suppressed.

Although the Court in the Tyler
case found the morning reentries to
be legal, this was apparently based in
large part on the fact that a continua-
tion of the initial search was made im-
practicable by the smoke, steam, and
darkness. The Supreme Court made
it clear that generally any reentry af-
ter the fire has been extinguished and
officials have left the scene should be
made pursuant to a search warrant,
unless justified by some other recog-
nized exception to the warrant re-
quirement (i.e., consent, emergency
circumstances, abandonment) .

Another problem becomes apparent
when it is recognized that a search
warrant is required. How may a fire
marshal or other official who has no
substantial indication of arson, but
who needs to enter the premises to
determine the cause of the fire, satisfy
the traditional probable cause stand-
ard necessary to obtain a criminal
search warrant (probable cause to
believe that a crime has been com-
mitted, and that evidence of the crime
will be located within the premises®) ?

Administrative Search Warrants

The Supreme Court resolved this
apparent dilemma by drawing a paral-
lel between a search necessary to de-
termine the cause of the fire, where no
crime is indicated, and “administra-

tive” searches or inspections of resi-
dential and business premises under-
taken by officials to enforce housing
or fire codes or other governmental
regulations of general applicability.
In a series of previous cases involving
administrative inspections made pur-
suant to housing codes, fire codes,"
and other health and safety regula-
tions,'? the Supreme Court has estab-
lished the principle that such “admin-
istrative inspections” are “searches”
within the meaning of the fourth
amendment. Therefore, such inspec-
tions are required to be conducted
pursuant to a warrant, unless consent
of the proper party is obtained.

Although the Supreme Court has
refused to relax the warrant require-
ment with respect to administrative
inspections, the Court has indicated
that a reduced, less rigorous showing
of probable cause will be sufficient to
justify issuance of a warrant for such
inspections.’® Significantly, this re-
duced probable cause standard does
not require a showing that a crime has
been committed or that evidence of a
crime is probably located within the
premises.

In applying the administrative
search warrant rationale to the inspec-
tion of fire-damaged premises, the
Court in T'yler stated:

“To secure a warrant to in-
vestigate the cause of a fire, an
official must show more than the
bare fact that a fire has occurred.
The magistrate’s duty is to assure |
that the proposed search will be
reasonable, a determination that

requires inquiry into the need for
the intrusion on the one hand,
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and the threat of disruption to
the occupant on the other . . . .
The number of prior entries, the
scope of the search, the time of
day when it is proposed to be
made, the lapse of time since the
fire, the continued use of the
building, and the owner’s efforts
to secure it against intruders
might all be relevant factors. Even
though a fire victim’s privacy
must normally yield to the vital
social objective of ascertaining
the cause of the fire, the magis-
trate can perform the important
function of preventing harass-
ment by keeping that invasion to
a minimum,” **

Criminal Search Warrants

The reduced probable cause stand-
ard discussed above is applicable only
when there is not probable cause to
believe an arson has occurred. Once
officials have probable cause to be-
lieve arson has been committed, any
subsequent reentry to search for evi-
dence must be made pursuant to a
criminal investigative search warrant
issued upon a traditional showing of
probable cause.

“Once officials have prob-
able cause to believe arson
has been committed, any
subsequent  reentry to
search for evidence must
be made pursuant to a crim-
inal investigative search
warrant issued upon a tra-
ditional showing of prob-
able cause.”

The Supreme Court summarized its
holding in Tyler as follows:

“In summation, we hold that
an entry to fight a fire requires
no warrant, and that once in the
building, officials may remain
there for a reasonable time to in-
vestigate the cause of the blaze.
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Thereafter, additional entries to
investigate the cause of the fire
must be made pursuant to the
warrant procedures governing
administrative searches. Evidence
of arson discovered in the course
of such investigations is admis-
sible at trial, but if the investi-
gating officials find probable
cause to believe that arson has
occurred and require further ac-
cess to gather evidence for a pos-
sible prosecution, they may ob-
tain a warrant only upon a
traditional showing of probable
cause applicable to searches for
evidence of crime.” ** [Citations
omitted |

Impact of Tyler

The primary thrust of Michigan v.
Tyler was to reiterate the established
fourth amendment principle that
searches of premises, even those dam-
aged by a fire, conducted without prior
judicial authorization are per se un-
reasonable, and to establish a two-
level probable cause standard for is-
suance of search warrants for fire-
damaged premises. However, in the
process of reaching this conclusion,
the Court in Tyler directly or by im-
plication rejected several theories pre-
viously relied upon by some State and
lower Federal courts to justify war-
rantless of fire-damaged
premises days and weeks after the fire.
It may be helpful to consider a few
of these in order to assess the impact
Tyler may have on practices and pro-
cedures which are based on these prior
court decisions. Three areas are of
particular interest in this analysis:

(1) Use of the ‘“habitability
test” to determine whether
a warrant must be obtained ;

(2) The effect of State legisla-
tion and/or regulations au-
thorizing inspection of fire-
damaged premises; and

searches

(3) The scope of the “emer-
gency”’ or “exigent circum-
stances” search doctrine.

The Habitability Test

Prior to Tyler, some courts had
viewed fire-damaged premises, par-
ticularly those which were severely
damaged, as being outside the protec-
tion of the fourth amendment. Their
reasoning was that there was no “ex-
pectation of privacy” '° remaining in
the premises, primarily because they
were uninhabitable. This theory was
explained by a New Jersey court in
State v. Vader,'" as follows:

“The basic purpose of the
Fourth Amendment is the protec-
tion of an individual’s privacy
and the security of his home.
Here, the premises had been ren-
dered uninhabitable by a fire. All
utilities had been disconnected.
No one was occupying the house,
the doors and windows of which
were broken. The fire was of sus-
picious origin and had resulted
in the death of a child. Under
these circumstances, the prompt,
on-the-scene investigation of the
fire by the authorities did not in-
fringe on defendant’s right of
privacy or the security of his
home and was not a Fourth
Amendment search requiring a

search warrant.” '®

It is clear that if premises are, in
fact, abandoned—Dby the owner inten-
tionally relinquishing his rights in
what remains of the property—no
fourth amendment protections are vio-
lated by a subsequent search. Aban-
donment has traditionally been recog-
nized as an exception to the warrant
requirement, because once a person
abandons property he foregoes any
expectation of privacy in it."* How-
ever, use of the habitability test, at
least as the sole factor to establish
abandonment, is made questionable by
Tyler.
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In addressing the “reasonable ex-
pectation of privacy” issue in Tyler,
the Supreme Court stated that the
proposition that fire victims inevita-
bly have no expectation of privacy in
whatever remains of their property
is contrary to common experience.
The Court went on to state, in part:

“People may go on living in
their homes or working in their
offices after a fire. Even when
that is impossible, private effects
often remain on the fire-damaged
premises.” *° [Italic added]

Although habitability alone should
not be determinative of whether a
person has fourth amendment pro-
tection in fire-damaged premises, it
certainly is one factor which will be
considered by courts, Note that this is
one of the items, discussed previous-
ly, which the magistrate is to consider
in determining whether to issue a war-
rant to allow inspection to determine
the cause of a fire.

The Effect of State Statutes
Authorizing Inspections

Many States have statutes which
charge some State or local officials, of-
ten fire chiefs or fire marshals, with
the duty of investigating and estab-
lishing the cause of fires.®® Many of
these statutes also authorize this offi-
cial or his assistants to enter fire-
damaged premises at any time after
the fire to investigate the cause.® Of-
ten the statutes place no time limita-
tion upon the reentries and make no
mention of the requirement that a
search warrant be obtained.

It is worth noting in this regard that
in earlier cases decided by the Su-
preme Court involving administrative
searches to enforce building, fire, and
health codes, the inspections were au-
thorized in each case by a statute or
regulation, apparently without war-
rant.*® Nonetheless, in each decision,
including the recent case of Marshall
v. Barlow’s Inc.** decided in May
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1978, the Court has flatly rejected the
argument that a legislative grant of
authority to inspect can substitute for
the detached and neutral judgment of
a judicial officer in determining the
necessity for searches of premises pro-
tected under the fourth amendment.
In fact, in Marshall the Supreme Court
declared a portion of the Occupational
Safety and Health Act of 1970 uncon-
stitutional to the extent that it pur-
ports to authorize warrantless inspec-
tions.?

In the T'yler case, just such a statute
was involved. The Michigan statute
provided that:

“The director or any officer is
authorized to investigate and in-
quire into the cause or origin of
a fire occurring in this state re-
sulting in loss of life or damage
to property, and for that purpose
may enter, without restraint or
liability for trespass, any build-
ing or premises and inspect the
same and the contents and oc-
cupancies thereof.”?®

The U.S. Supreme Court did not
consider the impact of this statute, as
the State apparently did not raise this
issue on appeal. Before the Michigan
Supreme Court, the State contended
that the later reentries to the fire-
gutted store were authorized by the
above statute.

The Michigan Supreme Court re-
jected this contention. Instead, to
avoid holding the statute unconstitu-
tional, the court read into the statute
a requirement that a warrant be ob-
tained before the inspection, except
in exigent circumstances.’” This ap-
proach is consistent with that taken
by at least one other State court con-
sidering a similar statute ** and is also
consistent with the approach taken by
the U.S. Supreme Court in interpret-
ing statutes, when possible, in such a
way to avoid having to declare them
unconstitutional.*®

In view of the foregoing, it appears

that “blind” reliance on a statute au-
thorizing such inspections without
warrant is a questionable procedure
at best.

Emergency or Exigent
Circumstances Doctrine

The emergency or exigent circum-
stances doctrine has been a tradi-
tionally recognized exception to the
warrant requirement. This doctrine
actually encompasses several more
specific exceptions to the warrant re-
quirement. Probably the most familiar
of these is the “hot pursuit” exception,
which allows officers pursuing a flee-
ing suspect to enter premises and
search for him without a warrant.*
Of course, this exception will be in-
applicable in most investigations of
burned premises.

An exception has been recognized
where an immediate entry and search
is necessary to prevent destruction or
loss of evidence. More than a mere
possibility that evidence might be des-
troyed is required.**

A related exception has also been
recognized in situations where law
enforcement officers hear a scream,
or otherwise have reason to believe
a violent crime, or other event re-
quiring immediate attention, is taking
place within particular premises.*
Likewise, the emergency search ra-
tionale has been recognized in regard
to administrative inspections where
time is critical, such as a seizure of
unwholesome food, or an immediate
health quarantine.®

The Supreme Court in T'yler was
careful to point out that it did not
intend to cast any doubt on the con-
tinued validity of the emergency
search doctrine. The Court specifically
relied on this theory to justify the
immediate warrantless entry of the
firemen to fight the blaze and to
remain on the premises a “reasonable
time” after the fire had been extin-
guished to determine the cause. Sig-
nificantly, the Supreme Court recog-
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nized that because of the possibility of
recurrence, the emergency is not over
when the last ember is snuffed.** Of
course, it is equally apparent that the
“emergency” will not continue in-
definitely. In a footnote to its opinion,
the Supreme Court commented on the

scope of the “reasonable time”

standard:

“The circumstances of particu-
lar fires and the role of firemen
and investigating officials will
vary widely. A fire in a single-
family dwelling that clearly is
extinguished at some identifiable
time presents fewer complexities
than those likely to attend a fire
that spreads through a large
apartment complex or that en-
gulfs numerous buildings. In the
latter situations, it may be neces-
sary for officials—pursuing their
duty both to extinguish the fire
and to ascertain its origin—to
remain on the scene for an ex-
tended period of time repeatedly
entering or re-entering the build-
ing or buildings, or portions
thereof. In determining what
constitutes a ‘reasonable time to
investigate,” appropriate recogni-
tion must be given to the exigen-
cies that confront officials serving
under these conditions, as well
as to individuals’ reasonable
expectations of privacy.” %%

In most instances, when fire officials
complete their initial investigation
into the cause and depart from the
scene, it will be difficult to justify a
later reentry under the emergency
search rationale. This is so because a
court is likely to view the fact that all
fire-service personnel have left the
scene as a clear indication that they
thought the danger of recurrence of
the fire to be minimal.?® Therefore,
the emergency which forms the factual
basis for the exception to the warrant
requirement will likely be considered
as over.
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Additional Issues of Practical
Importance

From a practical standpoint, there
are some additional issues which de-
serve consideration: (1) The prob-
lems relating to consensual searches—
(i.e. who may give consent; was it
freely and voluntarily given?); (2)
who may object to evidence obtained
from an allegedly illegal search of
premises (often referred to as “stand-
ing”); and (3) the “plain view”
concept and its application to crime
scene searches.

Because these issues are common
to both searches of fire-damaged
premises and searches of other crime
scenes—such as the homicide scene
search dealt with in Mincey v. Ari-
zona—these will be discussed in Part
IT of this article to be published in
the next issue of the LAw ENFORCE-
MENT BULLETIN. (]
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WANTED BY THE FBI

Photograph taken 1975.

DONALD EUGENE COOK

Photograph taken 1974.

Unlawful interstate flight to avoid prosecution—Aggravated

robbery, felonious assault, kidnaping.

The Crime

The armed robbery involved
an Urbana, Ohio, liquor store
and took place on May 27, 1976.
Following the robbery, Cook
and an accomplice fled in a get-
away vehicle and exchanged
shots with a pursuing deputy
sheriff. Both vehicles subse-
quently became disabled. Cook
and his partner then abandoned
their vehicle, went to the resi-
dence of a citizen, and at gun-
point directed him to drive them
out of the area.

A Federal warrant for Cook’s
arrest was issued on Septem-

ber 3, 1976, at Springfield,
Ohio.

DESCRIPTION

Ages s 27, born August 28,
1951, Springfield,
Ohio (not sup-
ported by birth

records) .
Height______ 58" to 5'10"".
Weight_____. 150 to 160 pounds.
Bl el Medium.
Hane o Black.
Eyess. et il Brown.
Complexion-. Dark.
Raceaerec o Negro.
Nationality.. American.
Occupations.  Baker, press opera-
tor, welder.
Remarks__._. Reportedly a drug

user and may be
wearing glasses.
Scars and
marks.. ... Appendectomy scar,
scars on right arm,

wrist, knee, and
forehead.

Social Secu-
rity Nos.
298-50-4855.

298-50-4588.
FBI No 573,845 H.
Fingerprint Classification:
18 L 9 U 000 14
M1 U 101
NCIC Classification:
181012C0141605121309

Caution

Cook is being sought for an
armed robbery and subsequent
gun battle with local police
from which he fled by kidnap-
ing a private citizen. He should
be considered armed and ex-
tremely dangerous.

Notify the FBI

Any person having informa-
tion which might assist in lo-
cating this fugitive is requested
to notify immediately the Direc-
tor of the Federal Bureau of In-
vestigation, U.S. Department of
Justice, Washington, D.C.
20535, or the Special Agent in
Charge of the nearest FBI field
office, the telephone number of
which appears on the first page
of most local directories.

Right ring finger.

32

FBI Law Enforcement Bulletin

U.S. GOVERNMENT PRINTING OFFICE : 1978 O - 273-752




FBI LAW ENFORCEMENT BULLETIN

FOR CHANGE OF ADDRESS ONLY—NOT AN ORDER FORM

Complete this form and return to:

DirecTor
FEDERAL BUREAU OF INVESTIGATION
Wasuineron, D.C. 20535

(Name) (Title)

(Address)

(City) (State) (Zip Code)

Concealed

Dagger

Recently, the Alexandria,
Va., Police Department
seized a potentially danger-
ous weapon to law enforce-
ment. The weapon, a walk-
ing cane which conceals a
deadly dagger inside, is
similar to the one discov-
ered by the St. Louis, Mo.,
County Police Department
in 1974,

The cane is being sold in
retail stores in the metro-
politan Washington, D.C.,
area. Made of teakwood and
manufactured in Thailand,
it measures 3414 inches in
length, somewhat longer
than the earlier version.
However, when pulled
apart, an 8l4-inch steel
blade attached to the handle
is exposed.
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