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Director’s
Message

The FBI has historically regarded legal
training as a necessary and important facet of the
law enforcement profession. In addition to the
legal training afforded our own Special Agents,
since 1935 we have furnished legal training to law
enforcement agencies of all jurisdictions through
the FBI National Academy, as well as through
guest appearances of FBI legal instructors.

Such training of sworn officers continues to
be an important part of our ongoing programs;
however, the complexity of legal issues
encountered by law enforcement officers,
managers, and administrators in recent years
highlights the need for each law enforcement
agency to have ready and continuous access to a
qualified legal advisor.

Efforts to meet this need have been made in
a variety of ways. For example, some agencies
rely on city attorneys or retained counsel from the
private sector for legal advice and assistance.
Others now have full- or part-time legal advisors,
and many more are actively seeking such help. In
order to foster the growth of this concept and to
assist those who already serve in this capacity,
this Bureau has established the FBI National Law
Institute.

The institute, which will be held at the FBI
Academy in Quantico, VA, will consist of an
intensive 1-week program addressing such topics
as the role of the law enforcement legal advisor,
organization and management of the legal
advisor’s office, current legal problems facing law
enforcement agencies, recent developments in
constitutional criminal procedure, labor relations

issues in law enforcement management, first
amendment freedom of speech and press,
constitutionally based employment rights, and
race, sex, and age discrimination matters. The
institute will feature well-known guest lecturers
and will include a trip to the U.S. Supreme Court for
a tour, explanation of the history and function of
the Court, and attendance at oral arguments
scheduled for that day.

Two 1-week institutes have already been
scheduled. The first is being held this month at
Quantico, and the second has been scheduled for
March 1985. It is anticipated that succeeding
programs will be scheduled at 6-month intervals.
Each session will accommodate 50 attorneys with
the FBI funding all cost for travel, room, and
board. Further information concerning the
institute and applications for attendance can be
obtained from the Principal Legal Advisor
assigned to the FBI field office in your area.

Apart from the direct benefits of the institute,
our hope is that the program will foster a spirit of
cooperation among legal advisors from different
agencies so that information and problems will be
shared on a continuing basis. As evidenced by
the FBI National Academy and other multi-
agency programs, continuing cooperation and
assistance can only serve to enhance the overall
professionalism of the law enforcement
community.

biddnin. b

William H. Webster

Director
November 1, 1984




Peer Counseling

An Employee Assistance Program

“A peer counseling program gives concrete evidence to
employees that management does care.”

By
F.L. CAPPS

Special Agent
Federal Bureau of Investigation
Los Angeles, CA

2 / FBI Law Enforcement Bulletin

A primary challenge to law en-
forcement in the United States today
is employee occupational stress over-
load. In a recent survey of U.S. law
enforcement agencies conducted by
the FBI's Training Division, the top 10
training priorities were identified. First
among them was “personal stress.”!

Stress affects us all—in the
public sector, in private life, in the
ranks of law enforcement, and at the

top. In a 1982 interview, Los Angeles
Police Chief Daryl Gates revealed that
like his officers, he too feels stress.
Gates called the nearly 4 years he
has served as chief as “the most frus-
trating, discouraging period in my
life.”2

Stress is a major problem affect-
ing law enforcement administrators
today. Its overt effects can be seen in
the high percentage of officers who




have experienced stress-related ill-
nesses and in its other critical socio-
cultural manifestations, such as in-
creased alcohol use and a high rate
of divorce.3

There is a large volume of re-
search material available today on the
occupational stresses police officers
face. Roger Depue, Chief of the Be-
havioral Science Unit at the FBI Acad-
emy, points to the following major
problem areas which impact on occu-
pational stress: Ambiguity in the role
of the police officer in today's com-
plex society; problems adapting to the
work environment when it involves a
subculture, ethnic group, or lifestyle
different from his own; conflict in sep-
arating his onduty activities from his
personal life and maintaining a bal-
ance in allocating time to both; and
the situational crisis brought on by the
trauma associated with a death, seri-
ous injury, or a shooting incident. In
addition, Depue points to the frustra-
tion of numerous ‘“organizational fac-
tors,” including poor equipment, lack
of administrative support, and depart-
mental disciplinary action.4

A 1975 study of police officers in
Virginia found that the typical officer is
exposed to an injured adult three
times each month, a severe assault
victim every 45 days, and a dead
person every 3 months.5

A National Institute of Occupa-
tional Safety and Health study report-
ed that 37 percent of the police stud-
ied had serious marital problems, 23
percent had serious alcohol problems,
and 10 percent had significant drug
problems. The study went on to note

that policemen have a significantly
higher rate of early death than the
general population and rank third
among all occupations in suicide.®

EMPLOYEE ASSISTANCE
PROGRAMS

Corporate Programs

Programs that provide various
types of assistance to employees are
not new to either the public or private
sectors of the United States. About 1
out of 5 of the Fortune 500 compa-
nies now have some sort of stress
management program. Many of these
programs are restricted to top execu-
tives even though studies have shown
that the most stressed workers are in
middle management. In addition to
facing the pressures of climbing the
corporate ladder, these workers are
caught in a perilous bind—a lot of re-
sponsibility but little control.”

Corporate efforts to reduce stress
range from the commonplace alcohol-
ism program to onpremise exercise
facilities, meditation, and company-
sponsored biofeedback classes. At
the Equitable Life Assurance Society
in Manhattan, employees with fre-
quent stress-related health complaints
participated in an inhouse biofeed-
back program and reduced their aver-
age number of visits to the company
medical office from 24 to fewer than 6
annually. Equitable saved $5.52 in
medical costs for every $1 invested.®

At New York Telephone, a pro-
gram involving periodic health exams
for all employees and meditation les-
sons for those with stress-related
symptoms has helped cut the corpo-
rate hypertension rate from 18 per-
cent—about average for U.S. firms—
to half that amount. New York Tele-
phone estimates that it is saving
$130,000 a year from reduced absen-
teeism alone.®
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“A 1975 study of
police officers in
Virginia found that the
typical officer is
exposed to an injured
adult three times
each month, a severe
assault victim every
45 days, and a
dead person every
3 months.”

FBI Employee Assistance Programs

In the FBI's New York Office, a
pilot program was established in 1977
for alcoholism and related problems.
The program offered confidential as-
sistance to employees who had alco-
hol problems that may be causing de-
clines in job performance. The pro-
gram used voluntary assistance from
recovering alcoholics among New
York Office employees and achieved
great success in eliciting self-referral
by employees suffering alcoholism
problems. In 1981, about 45 employ-
ees sought assistance from the New
York Office program. Of this number,
27 were self-referrals and 18 were
management-initiated referrals. By the
end of the year, 28 had been restored
to full performance; only 3 had failed
to respond favorably.’® Based upon
the success of the New York pilot
program, the program was implement-
ed Bureau-wide.

In a continuing effort to recognize
and respond to employee needs, the
FBI in early 1982 established a con-
tractual agreement with two mental
health professionals, Dr. David A.
Soskis, M.D. and Dr. Carole W.
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Soskis, M.S.W., J.D., who provide psy-
chiatric assistance to FBI employees
who voluntarily seek help and psycho-
logical service consultation in adminis-
trative and operational matters. These
two professionals handle a wide
range of individual employee psycho-
logical problems either personally or
by a system of referrals to psycholo-
gists who practice in the area where
the employee resides. They also iden-
tify stressors that negatively affect job
performance and design programs to
impact on stress management. Em-
ployees may seek psychological as-
sistance or be administratively re-
ferred by a supervisor.

A second entity within the FBI
which provides psychological services
is the Behavioral Science Unit at the
FBI Academy. This unit coordinates
psychological services in the areas of
training and operational support mat-
ters. This would include crime analy-
sis, criminal profiling, personality as-
sessment, and occupational stress
awareness and management.

Recently, the FBI implemented
two new programs designed to impact
an area where psychological prob-

lems have surfaced. Dr. David Soskis
and Dr. Carole Soskis, in coordination
with members of the Behavioral Sci-
ence Unit and Institutional Research
Unit, developed psychological guide-
lines for the supervision of undercover
operations. These guidelines were de-
veloped to reduce the anger, resent-
ment, and potential for acting out that
can accompany prolonged undercover
assignments. A second program,
which addressed the trauma associat-
ed with shooting incidents, was initiat-
ed in late 1983. This program pro-
vides intervention at the shooting
scene, as well as training in preven-
tion and long term followup.

The Los Angeles Police
Department Peer Counseling
Program

The Los Angeles Police Depart-
ment (LAPD), like many large city de-
partments, has full-time psychologists
on staff, in addition to several of the
employee assistance programs dis-
cussed above. They have also taken
the lead in the initiation of a program
of peer assistance or peer counseling.
The LAPD is the first department in




Left: El Centro, CA

the country to develop and implement
an integrated and fully department-
supported peer counseling program
using regularly employed officers and

Figure 1
Janua
Month 108 4ry
Number of Counselors...... 69
Number of Counseling
HOUES ... -o e o - s 469
Number of Clients.............. 191
Counseling Issues:
a. Personal
Relationships
(Family stress and
OIVOFCB) ..-isiasiviassncbers 54
b. Employee alcohol
and substance
ADUBAE .. it mresvesseneiss 16
C. Enancals o naas 11
d. Bereavement
(Death and dying,
iNB8S). ...t vivarnreniecs 20
e. Job Discipline............. 19
f. Career
Advancement
Problems.............cccs.- 68

civilians on a large scale.? It defines
peer counseling as “a group of em-
ployees who have been to a three
day school and have volunteered to
give direct, simple support to people
who are hurting.” 12 Their program has
been in existence for 2 years and has
a proven track record. It began during
the summer of 1981 in response to
the major psychological trauma suf-
fered by two LAPD officers as a result
of their involvement in shooting inci-
dents. It is important to note, howev-
er, that the program goes far beyond
providing assistance to officers in-
volved in shootings. Monthly statistics
indicate that the majority of counsel-
ing time—70 percent—is spent on
issues involving personal relation-
ships, discipline, and career prob-
lems.13

Program Geais

There are several goals of a
counseling program of this type, in-
cluding:

1) To help fellow employees
through the temporary crisis
situations that are a common
part of our lives;

2) To develop a readily accessible
network of employees trained
and willing to be of service to
their fellow employees who have
expressed a need for
assistance;

3) To develop an awareness
among employees that they are
not alone, that people are willing
to listen to them, and that others
care about them and their
problems;

4) To develop among employees
an awareness of the self-help
alternatives that are available to
them;

5) To develop a system of referrals
which can provide, in more
serious cases, appropriate
professional care; and

6) To increase the availability of
employees, thereby increasing
organizational efficiency, through
a program of intervention which
can assist in defusing problems
before they reach a point of
crisis and result in the loss of
worktime.
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“Improved employee morale is considered by many to bs
the most important benefit derived from such programs.

Officer Reaction

Professional inhouse psychologi-
cal services have been available at
LAPD and other larger law enforce-
ment agencies for years. However,
many police officers who experience
psychological problems do not consid-
er obtaining professional help. This is
seen by some to be a reflection of the
officer's stereotypical belief that
people who seek professional help
are seriously ill, out of control, unman-
ly, or unfit for work.'4 Because police
organizations tend generally to be
close-knit, officers experiencing per-
sonal problems often feel more com-
fortable discussing these matters with
a fellow officer rather than a mental
health professional.

Peer Counsel Training

It is often believed that the coun-
seling process requires extensive
training and can only be conducted by
specialists with advanced degrees.
The opposite, however, appears to be
true. The effectiveness of the minimal-
ly trained paraprofessional versus that
of one who has received formal train-
ing in the mental health profession is
considered in a 1979 paper by Joseph
Durlak.’s Professional mental health
training does not appear to be a nec-
essary prerequisite. Paraprofessionals
are rated by the studies reviewed at
least as effective and often better
than professionals.

LAPD’s training program for peer
counselors is conducted over a 24-
hour period by a team consisting of a
licensed psychologist, an experienced
peer counselor, several guest speak-
ers, and role players. Topics include
reflective listening, general assess-
ment skills for distinguishing chronic
from short-term problems, problem-
solving skills, alcohol and drug abuse
problems, the issue of death, dying

and relationship termination, suicide
risk assessment and management,
and when and how to refer.'® New
counselors are given instruction in
crisis counseling with maximum em-
phasis on the practical application of
a simple but effective model designed
to assist the employee in solving his
own problems. During training ses-
sions, new counselors assume alter-
nately the roles of counselor and em-
ployee, first with classmates and later
with trained, experienced peer coun-
selors who take the role of an em-
ployee in need of help. By participat-
ing in these work counseling situa-
tions, the new counselor is able to
see his own strengths and weaknes-
ses, and with coaching, improve his
skills.

Problem-solving Model

A three-phase crisis counseling
model is presented to the new coun-
selors. In the first and most important
phase, the hurting employee is given
as much time as is necessary to ex-
press his feelings. The counselor is
taught to provide a nonjudgmental,
emotionally supportive atmosphere
using simple, positive listening skills to
facilitate the employee’s full discus-
sion of the problem. In the second
phase of this model, the counselor as-
sesses the problem presented by the
employee and verbally summarizes
the points he has heard. This ensures
that the counselor has fully heard the
employee and that they are in agree-
ment on all of the issues. In the last
phase, options are discussed. In most
cases, these options are selected by
the employee who also makes his
own decision concerning which option
seems to be best.

Role of Management
The role of supervisors and ad-

ministrators in this program is ex-
tremely important. They should be
aware of how the program operates
and must believe it to be beneficial to
both their subordinates and the orga-
nization. Employees involved in coun-
seling will need support and some-
times guidance from supervisory per-
sonnel, making it imperative that man-
agement at all levels be familiar and
supportive of the program. It is also
crucial that managers recognize that
this program belongs to employees.
Its success at LAPD is, in part, due to
the fact that it was organized at the
“grass roots level” by employees for
employees and is not a management
tool used to control employees or a
conduit for information to be passed
to management. In an interview, Chief
Gates addressed this issue, saying, “|
must tell you I'm kind of letting this
thing grow on its own. | haven't
reached down and tried to direct it be-
cause | think | could very quickly ruin
the whole program just by saying,
‘Okay, now I'm going to take control
over it and we're going to do it my
way.’ | may not have the intention but
it might appear that way. I've let it de-
velop on its own.”17

Confidentiality Issue

Peer counselors have no legally
protected privilege of patient confi-
dentiality as do most members of the
mental health profession. Even with-
out this legally recognized privilege, a

high degree of confidentiality in a pro-

gram of this type is necessary for its
success. The regulations that govern
the operation of the LAPD’'s Peer
Counseling Program state that coun-
selors have a responsibility to insure
the confidentiality of their communica-
tions with employees, with the excep-
tion of situations involving criminal
acts or violations of departmental reg-
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“Employees who experience short term crises need to
be heard, need to have the opportunity to feel understood,
and need to receive peer recognition of the extent of the

ulations. This limited confidentiality is
considered central to the effective-
ness of the program.'8

Conclusion

The time between when an em-
ployee begins to experience the minor
problems caused by the daily stresses
of life and those problems developing
to the point where the employee must
seek help from a mental health pro-
fessional is vast. During this period,
the employee experiences pain and
may make many bad decisions. It is
also during this period that a network
of peer counselors, acting as parapro-
fessionals, can step in to give early
aid in assisting the employee in re-
solving his problem, or in severe
cases, refer the employee to appropri-
ate professional assistance.

Many acts committed by employ-
ees that require a disciplinary re-
sponse from management are ‘“‘cries
for help.” These acts may include
shoplifting, drug abuse, alcoholism, or
other equally undesirable activities.
While peer counselors would be ex-
pected to refer these more complicat-
ed problems to full-time professionals,
they are in a position to detect them
early. Early detection and referral has
the obvious benefit of preventing
major problems later on.

Alcoholism programs involving
peer counseling focus on one major
issue—alcoholism. With a peer coun-
seling program of the type the LAPD
instituted, the focus is expanded to in-
clude a wider range of employee
problems. These programs can in-
crease productivity, reduce absentee-
ism, reduce grievances and the need
of the disciplinary action, and improve
employee morale. Improved employee
morale is considered by many to be
the most important benefit derived

8 / FBI Law Enforcement Bulletin

problems they face.”

from such programs. A peer counsel-
ing program gives concrete evidence
to employees that management does
care.

Informal peer counseling is
common among employees in law en-
forcement as well as other profes-
sions. Employees discuss their prob-
lems with their peers, from the most
insignificant daily issues to the major
life traumas. A study of officers in-
volved in shootings indicates that “‘a
significant phenomenon is that every
police officer interviewed was, within
48 hours, back at the station to speak
with his fellow officers.”1® Without
proper ftraining, however, the results
of these peer contacts can be less
than desirable. A Salt Lake City study
showed that officers involved in
shootings talk with their fellows 85
percent of the time.2° Results show
that fellow officers without proper
training were reported to be of assist-
ance in 59 percent of the cases, and
in 41 percent of the cases surveyed,
other officers were reported to be
major source of aggravation. 2!

Employees who experience short
term crises need to be heard, need to
have the opportunity to feel under-
stood, and need to receive peer rec-
ognition of the extent of the problems
they face. Peer counseling offers a
means of effectively providing this
support to employees who are under
stress. With careful planning and im-
plementation, an organization can pro-
vide a workable support network of
peer counselors at a low cost to sup-
port fellow employees and the organi-
zation as a whole in resolving signifi-
cant problems with a resulting in-
crease in organizational efficiency and
employee well-being. FBI
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Management/Labor Cooperation
Performance-based Compensation

“The Largo Police Department is actively working toward
improving the level and quality of police service, while
becoming more accountable to the public for our performance.”

As economic conditions have
placed financial restraints of varying
degrees on governmental entities,
public sector managers have been
faced with a pressing challenge. That
challenge, to ensure citizens that they
are receiving full value for tax dollars
expended, is at the forefront of the
pursuit for an improved level of pro-
ductivity by public employees. The
Largo Police Department is actively
working toward improving the level
and quality of police service, while be-
coming more accountable to the
public for our performance. Evidence
of that effort is in the development
and implementation of a performance-
based compensation system.

The idea of compensating people
in direct relationship to their perform-
ance is certainly not new. Many em-
ployees bring special skills, abilities,
and ideas to the department and
make significant contributions through
their job performance. Those employ-
ees should be compensated in ac-
cordance with those efforts and con-
tributions.

Of the nearly $5 million allocated
for police operations in the city of
Largo, 83 percent is used to cover the
cost of personnel. It is imperative that
methods of gaining a maximum return
on such a sizable investment be ag-
gressively pursued. By adopting a per-
formance-based compensation sys-

tem, the opportunity has been created
to manage our human resources more
fairly and effectively. We can now fi-
nancially reward those employees
who make the greatest contributions
or penalize inferior performance. It re-
quires that personnel develop appro-
priate knowledge, skills, and abilities
while demonstrating their initiative
through their job performance.

Background

The city of Largo police depart-
ment consists of 154 sworn and civil-
ian employees. Sworn personnel are
represented in collective bargaining
by a countywide Police Benevolent
Association (PBA), and civilian per-
sonnel are represented by a local unit
of the Communications Workers of
America (CWA). Management, super-
visory, and confidential employees are
under a separate executive pay classi-
fication plan that is not subject to the
collective bargaining process. The city
negotiation team for collective bar-
gaining is coordinated by a labor rela-
tions officer who serves as chief ne-
gotiator.

By
CHIEF JERALD R. VAUGHN

Police Department
Largo, FL
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Negotiations with both bargaining
units commenced in mid-1983 for
contracts that expired in September
1983. At the conclusion of negotia-
tions, a ratified 3-year sealed agree-
ment provided for performance-based
compensation. From the outset of ne-
gotiations, the primary objective was
to allocate limited financial resources
in the most productive manner possi-
ble. Consistent with that objective was
the need to examine traditional ap-
proaches of compensating public em-
ployees, vis-a-vis granting across-the-
board pay increases with automatic
step increases within prescribed time
periods after entry into employment.

The Problem

The practice of granting across-
the-board and automatic step in-
creases essentially provides the same
economic rewards to the marginal
producer as it does to the high
achiever. A very valid question with
respect to what the true incentives
are to work hard when such a situa-
tion exists begs for an answer.

While across-the-board and auto-
matic step increases may have been
initiated for legitimate reasons, experi-
ence would strongly suggest that the
net result of the system has been to
promote mediocrity in government. Ad-
ditionally, this practice has played a
major role in the spiraling cost of gov-
ernment. Granting across-the-board in-
creases as a means of adjusting for
inflation rarely accomplishes its pur-
pose and rarely satisfies employees.
Without question, the certainty of guar-

anteed raises in pay not tied to per-
formance allows public employees a
margin of comfort envied by many in
the private sectior. Additionally, experi-
enced emloyees who have advanced
to the maximum level of the step sys-
tem have only the across-the-board
increase to look forward to without re-
gard to the level of their performance.
It is often these employees who are
making significant contributions to the
organization and who are, in effect,
penalized economically by the system.

Performance-based Compensation
as an Alternative

The performance-based compen-
sation system totally eliminates
across-the-board and automatic step
increases. Each position continues to
have a salary range that is determined
in the collective bargaining process
and is subsequently approved by the
city commission. In the labor contract,
the upper limit of the salary range was
increased by 10 percent to allow the
necessary room for future salary
growth and to maintain the depart-
ment’s competitive position within the
metropolitan area. The salary paid to
the employee within the established
range is based upon performance
only and is no longer automatic. The
employee’s salary adjustment occurs
on their employment anniversary date
within the parameters of 0 to 10 per-
cent, depending upon the level of per-
formance achieved.

Perhaps the most difficult aspect
of any performance-based compensa-
tion system is establishing the criteria
by which judgments will be made with
respect to how much or how little the
salary increase will be. Whatever the
criteria, it must be as fair and objec-
tive and as devoid of personality con-




“It is critical to not only develop accurate measurement

devices . . . but also to develop a method by which they
could be administered properly.”

siderations as possible. In police serv-
ice, these criteria are inherently more
difficult to establish by the very nature
of the job. While difficult, this is not
impossible. The alternative would be
to continue promoting mediocrity by
maintaining a system that fails to rec-
ognize and reward good performance
without penalizing inferior perform-
ance.

The Method

A committee was formed to de-
velop a system of determining per-
formance levels that would meet the
needs of the city, the department, and
the individual employee. The seven-
member committee consists of three
members appointed by the chief of
police and three members appointed
by the bargaining unit. The chief
serves in an advisory capacity and
maintains final authority for approval
and implementation of the end prod-
uct. Representatives of the Profes-
sional Standards Bureau of the police
department participated in the com-
mittee meetings as observers to
ensure that subsequent training to de-
partmental employees was consistent
with the intent of the methods being
developed to measure performance
levels.

The committee identified three
major areas that seemingly have the
most relevance in determining the
level of an employee’s performance,
including:

1) Overall job knowledge;
2) Quantity of work produced; and
3) Quality of work produced.

It is critical to not only develop
accurate measurement devices for
each of the identified areas but also

to develop a method by which they
could be administered properly. It was
decided that each part of the evalua-
tion system should be independent of
the other to ensure as fair and objec-
tive evaluation of the employee’s per-
formance as possible. The cumulative
totals of the independent evaluation
devices would determine a perform-
ance level and subsequent salary in-
crease. The following merit criteria for
performance raises were agreed
upon:

1) Level |—3 to 4 percent;

2) Level II—5 to 6 percent;

3) Level Ill—7 to 8 percent; and

4) Level IV—9 to 10 percent.

Employees who do not meet the

minimum criteria for Level | perform-
ance do not receive a performance
raise. An employee who has received
an evaluation resulting in a denial of a
performance raise will be reevaluated
every 60 days for a maximum of 6
months until performance improves.
An improved level of performance
must be achieved by the final 6-month
evaluation or management may termi-
nate or demote the employee accord-
ing to the provisions of the ratified
labor contract.

Evaluation Devices

Overall Job Knowledge—Competency
Examination

A comprehensive examination is
administered annually to allow the of-
ficer to demonstrate working knowl-
edge of relevant statutes, ordinances,
departmental policies, procedures,
and rules. The examination consists
of 100 straightforward situational
questions that focus on critical issues
such as powers of arrest, search and
seizure, use of force, and many other
operational issues required in the
proper performance of duties. The

constantly changing legal system
within which an officer works de-
mands continual monitoring to ensure
that the officer's knowledge of his job
is contemporary and sufficient. To ne-
glect this very vital area would expose
the officer, the department, and the
city to liability arising from improper
acts, and more importantly, would po-
tentially expose citizens to police ac-
tivity that is not consistent with current
legal requirements or recognized pro-
fessional practice.

The competency examination is
administered by the Professional
Standards Bureau, and the results are
maintained there until they are incor-
porated into the final evaluation docu-
ment to determine overall perform-
ance levels. A period of time is provid-
ed to prepare for the examination,
and a competitive atmosphere is en-
couraged with awards to be presented
for best individual score and best
overall team scores. By encouraging
individual and group study for the
competency examination, the depart-
ment experiences a significant benefit
in terms of a reduction of operational
problems that result from people
simply knowing their job better.

Quantity of Work Produced

The police officer productivity as-
sessment system is a rational, sys-
tematic approach to directing the ac-
tivities of officers toward the achieve-
ment of specific performance objec-
tives. It evaluates employee perform-
ance over a sustained period of time
and assists in directing the employ-
ee’s efforts toward improvement when
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“. . .the time has come to move government toward
more sound business practices found typically in the
private sector. . . .”

necessary, while recognizing good
and desirable performance. The as-
sessment of productivity involves not
only the quantity of the work pro-
duced but the quality and balance of
overall activity as well. The system is
not a quota system. It compares the
performance of employees to other
employees who are doing similar work
under similar conditions. It is the offi-
cers in the field who collectively set
the level of performance for a particu-
lar work team as opposed to numbers
being dictated by the department. Ex-
perience with this program has clearly
demonstrated that police officers pos-
sess the fundamental integrity and
dedication to not compromise them-
selves by lowering performance
standards en masse. The other two
evaluation steps provide a system of
checks and balances to offset the po-
tential for abuse. Finally, the produc-
tivity assessment system is not orient-
ed to any one specific activity, such
as ftraffic enforcement. Emphasis is
proportionate to established perform-
ance objectives that are current with
identified public safety problems and
trends.

Because a number of employees
work different assignments within the
department, such as investigations
and community services, evaluation
systems that are job specific and are
performance objective based have
been developed in order to ensure
maximum results for time and effort
expended.
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Quality of Work Produced

The performance quality assess-
ment system identifies factors associ-
ated with the most and least desirable
outcomes of an officer's activities. By
clearly identifying traits, characteris-
tics, and actions consistent with high-
quality performance and using a
system that monitors the officer’s per-
formance throughout the rating period,
an accurate assessment of the quality
of the officer’s work can be achieved.
The performance quality appraisal
system contains over 58 individual
items evaluated by two supervisory of-
ficers. In order to achieve a higher
quality of work performed through de-
veloping employees on an individual-
ized basis, a quality assurance officer
was appointed to work in the Profes-
sional Standards Bureau. This offi-
cer’'s function is to review officer ac-
tivities from beginning to end against
standards identified as highly desira-
ble and appropriate. This random
review encompasses the entire range
of activities employees are involved
with and identifies specific training
needs, as well as the most effective
and economical means of achieving
them. It is not the role of the quality
assurance officer to do the supervi-
sor's job, but rather to provide staff
support to the supervisor.

Summary

The performance-based compen-
sation program is a departure from
traditional police and government pay
methods. Certainly, in today’s difficult
economic conditions, the examination
of traditional methods and evaluation
of their impact on service delivery is

appropriate. Like any change that
occurs, it will be met with a certain
amount of natural resistance. There
are those who will stand to gain be-
cause of their high levels of job per-
formance, and there are those who
stand to lose for the opposite rea-
sons. Perhaps the time has come to
move government toward more sound
business practices found typically in
the private sector and insert realistic
incentives into the work place for
those employees who choose to do
more and do it well. FBI
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Warcotics

Exploiting the Financial Aspects
of Major Drug Investigations

Currency, vehicles, vessels, air-
craft, houses, bank accounts, stocks,
businesses, art, jewelry, and live-
stock—these are all examples of
assets which have been acquired
through illicit drug trafficking and
seized by the Drug Enforcement Ad-
ministration (DEA). During the first 10
months of FY-83, DEA seized over
$65 million in such assets, and DEA
cooperative investigations in the same
period resulted in the seizure of an-
| other $132 million in trafficker assets.

The seizures/forfeitures were
made pursuant to the provisions of the
following statutes: 18 U.S.C. sec. 1961
et seq. The Racketeer Influenced and
Corrupt Organizations Act, commonly
referred to as RICO; 21 U.S.C. sec.
843, which proscribes continuing crimi-
nal enterprises; and 21 U.S.C. sec.
881, the civil forfeiture authority of the
Controlled Substances Act of 1970.
These are the tools through which DEA
is vigorously identifying, tracing, seiz-
ing, and forfeiting the proceeds gener-
ated by the multibillion dollar illicit U.S.
drug trade.

By
RICHARD J. MANGAN

Special Agent
Office of Intelligence
Drug Enforcement Administration
Washington, DC

Investigations aimed at locating
and seizing the illicit profits of criminal
enterprises have not always been pur-
sued as vigorously as they are today.
Historically, law enforcement’s ap-
proach to the problem of drug traffick-
ing was to arrest the violators and
seize the drugs. The money, property,
and other assets of these illegal orga-
nizations went largely untouched.

As long as traffickers are not de-
prived of “the glue that holds the
whole thing together,” as one U.S.
Senator recently remarked, replacing
arrested confederates and seized
contraband can be easily accom-
plished. The potential for acquiring the
vast profits associated with the illicit
drug trade makes prison an accepta-
ble risk to criminals as long as they
know that those assets will be waiting
for them upon completion of their sen-
tences.

Today, the DEA uses an integrat-
ed enforcement program to combat il-
licit drug trafficking. This effort places
emphasis on arresting the traffickers,
seizing the drugs, and seizing and for-
feiting the assets. The Financial and
Special Intelligence Section was es-
tablished in DEA headquarters to sup-
port efforts to track the profits of drug

dealers, frequently through a maze of
international banks and corporations.
This section not only interacts with
other law enforcement and regulatory
agencies but also provides guidance
to ‘field divisions on major money
laundering operations and actively
provides analytical support to domes-
tic and foreign drug investigations with
substantial financial aspects.

In addition to the impact that
asset seizures/forfeitures have on
major drug organizations, such sei-
zures/forfeitures also have the poten-
tial of producing revenues. However,
not all asset seizures produce reve-
nue. Many seizures not only fail to
produce revenue but also may incur
substantial costs to the seizing
agency. The various expenses associ-
ated with hiring a manager to maintain
an ongoing business which has been
seized, providing security for seized
property, and docking, storage, and
tiedown costs for seized conveyances
may all be significant. When the cost
of deterioration, which frequently
occurs when litigation lasts for 13 to
18 months or more, is added to the
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above expenses, they may far out-
weigh the prices later obtained. On
the one hand, while a $40,000 luxury
car with no lien may produce revenue,
its seizure will probably have little
impact on a large drug trafficking or-
ganization. On the other hand, the
seizure of a large ongoing business
belonging to that organization may

‘\ result in substantial custodial and
Francis M. Mullen, Jr. maintenance expenses, but its impact
Administrator on that trafficking group will also prob-
ably be significant.

A number of major changes to
existing forfeiture legislation have
been proposed. One of these propos-
als includes provision for the quick
sale of seized property with the pro-
ceeds placed in escrow accounts so
that regardless of which party prevails
in the litigation, no one is hurt by the
deterioration process. Other proposals
include the funding and staffing of ap-
propriate agencies to ensure proper
custody, maintenance, and sale of
seized and forfeited property; the pos-
sible seizure of ‘“substitute assets”
when drug-linked assets have been
liquidated by traffickers; and the use
of a certain percentage of forfeited
assets for payment to cooperating in-
dividuals whose assistance was in-
strumental in major asset seizures.
Another proposal permits the sharing
of assets forfeited to the U.S. Govern-
ment with State and local authorities
who were instrumental in the investi-
gation leading to the seizure.

“Investigating the financial aspects of

drug trafficking has a number of unique
elements that can frequently be confusing
and frustrating to law enforcement officers
inexperienced in these areas.”

Investigating the financial aspects
of drug trafficking has a number of
unique elements that can frequently
be confusing and frustrating to law
enforcement officers inexperienced in
these areas. Most agents and police
officers deal infrequently with civil pro-
ceedings, making seizures and forfeit-
ures under the civil statute initially
problematic. The tracing of wire trans-
fers of funds from one financial insti-
tution to another, the examination of
seized business records, and the use
of the Bank Secrecy Act to identify
persons involved in domestic and for-
eign currency transactions that
exceed the $10,000 domestic and
$5,000 foreign reporting requirements
are all new frontiers for some law en-
forcement agencies.

One of the most effective ways to
overcome such problems involves the
use of financial investigative task
forces. The Internal Revenue Service
(IRS) has been a leader in establish-
ing this concept and is now involved
in 26 such operations throughout the
country. DEA participates in 16 of
these task forces, and there is consid-
erable involvement by the FBI, Cus-
toms, Bureau of Alcohol, Tobacco
and Firearms, and other agencies as
well.

The task forces are generally
composed of investigators from vari-
ous law enforcement agencies work-
ing together under one roof, along
with a full-time prosecutor to coordi-
nate with the agencies and make use
of the grand jury through the issuance
of subpoenas. Investigations are de-
signed to focus on identifying those
individuals who are reaping the profits
from the illegal enterprise. A descrip-
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tion of this task force concept issued
by the IRS Criminal Investigation Divi-
sion states:

“Furthermore, agencies working

together produce better quality

results by maximizing the exchange
of information and technical
expertise. Also agencies working
together share informants. Task
forces have gained valuable
information from informants that
was not previously shared by
agencies working independently.”
The IRS pamphlet lists several
factors that enhance success of these
task forces. They include:

1) Prosecutor dedication,
coordination skills, and legal
expertise;

2) Shared office space;

3) Creative investigators with
dedication and ability;

4) Agency backing;

5) Shared information;

6) Publicity; and

7) State and local law enforcement
involvement.

The advantages include:

1) Avoiding excessive duplication
and waste through the “one
government” concept;

2) |dentifying previously unknown
money launderers, high-level
drug traffickers, major drug
organizations, and prominent
businessmen engaged in illegal
drug trafficking;

3) Enhancing technical ability by
combining agency expertise; and

4) Crippling drug organizations by
maximizing the use of civil
forfeiture procedures.

Although domestic investigations
aimed at seizing and forfeiting illicitly
acquired drug assets must unques-
tionably be a major element of our
overall enforcement effort, we must
be aware that as we become more ef-
ficient in this endeavor, traffickers are
sure to increase their own efforts to
move those assets out of the country
and out of the reach of U.S. authori-
ties.

The use of so-called “offshore
haven countries” such as Panama,
the Cayman lIslands, the Bahamas,
Hong Kong, Switzerland, Luxembourg,
and the Channel Islands, to name
only a few, is becoming increasingly
prevalent as criminals attempt to se-
crete their money behind the veil of
bank secrecy laws that exist in all
these nations. The establishment of
corporations in these countries using
local attorneys or bank officers as the
listed directors of the company pre-
vents the revelation of the true corpo-
rate owners and insures the drug traf-
fickers complete anonymity.

But even this discouraging phe-
nomenon has a potential solution.
Spearheaded by dedicated attorneys
from the Department of Justice's
Office of International Affairs and co-
ordinated through the State Depart-
ment, mutual assistance treaties on
criminal matters are being negotiated,
approved, and used to enable U.S.
law enforcement authorities to obtain

foreign business and bank records to
be used as evidence in court pro-
ceedings. In some instances, as is the
case of Switzerland, the treaty permits
the freezing and forfeiture of bank ac-
counts containing funds acquired from
the illicit drug trade. Mutual assistance
treaties have been or are being nego-
tiated with Italy, Holland, Colombia,
Jamaica, Panama, and the Nether-
lands Antilles.

Law enforcement officers and
prosecutors must be encouraged to
use these treaties, and in cases
where such treaties are not in effect,
to make court-to-court requests for
international assistance through the
letters rogatory (a court-to-court re-
quest for international judicial assist-
ance) process. Only then can we
become effective against trafficking
organizations which have no respect
for either national boundaries or na-
tional laws. Unless we pursue an ag-
gressive program to exploit the finan-
cial aspects of major drug investiga-
tions, we will never remove the profits
that make the chance of imprison-
ment simply part of the cost of doing
business and well worth the risk of
trafficking in drugs. FBI

“Unless we pursue an aggressive program

to exploit the financial aspects of major drug
investigations, we will never remove the
profits that make the chance of imprisonment
simply part of the cost of doing business

and well worth the risk of trafficking

in drugs.”
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o, :
ed my mind as to mr { could
one to prompt such a visit. |

e that trouble awaited me on

was more than pleasantly,
sulprised to find that the Alexandria
ice Department was paying a'
glcoming call to a new resident. |

e /ived in many towns and cities

ave never before encountered

a program.

8 Having just moved into a
lhborhood experiencing an
e sion of home burglaries, | find

this personal attention very
reassuring. It is another plus for living
in Alexandria.

Both officers were professional in
both manner and appearance. | found
them also friendly and informative.
They made my first experience with
their department a positive one and
they reflect well on Alexandria."”

Letter to the Editor

Alexandria Journal
January 23, 1984
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Police-Community Relations

“. . . the Citizen Awareness Program . . . can be a very
positive factor in strengthening the police/citizen _
relationship, and . . . can have a positive impact on crime prevention.”

During the course of their work-
day, patrol officers have contact with
many people. Unfortunately, many of
these contacts occur while dealing
with citizens’ problems, maintaining
order, or fighting crime. As a result,
patrol officers may develop over a
period of time a negative attitude
toward the public.' The normal work-
load often prevents patrol officers
from becoming involved in community
relations projects, and in many depart-
ments, a separate Community Rela-
tions Unit exists to pursue better rela-
tionships between the community and
the police.

In August 1979, an officer in the
evening patrol division approached his
commander with an idea for a project
that would afford officers “positive”
contacts with citizens and build better
police/community relations in the
process. The officer embarked on this
project in his own beat area and be-
lieved it would benefit the officers and
the department if implemented on a
citywide basis.

The officer called his project the
“Police Welcome Wagon Program,”
since it entailed visiting new home-

owners on his beat. After checking a
local newspaper for the weekly listing
of property transfers within his beat,
he would gather literature about the
police department and city, and at
some time during his tour of duty, visit
the new residents. What occurred was
a discussion about items of concern
in the neighborhood regarding crime
and the citizen’s responsibility to
assist the police in helping them. The
visits lasted approximately 15 min-
utes.

The concept received immediate
attention from the evening division
management, since it appeared to be
an excellent way to expose the patrol
officer to a “positive” contact with a
citizen as a part of directed patrol.
Further, any substantial and lasting
impact on crime seems to be directly
related to the amount of assistance
received from the community. The
idea of having patrol officers talking to
new residents before they became
crime victims seemed to be a worth-
while, proactive project.

Pilot Program Implementation
After discussions involving the

evening division management staff
and the initiating officer, a 10-week,
citywide pilot program was implement-
ed during the evening division’s hours
(4:00 p.m. to midnight) for single
family detached, rowhouses, and se-
midetached townhouses.2 The origina-
tor of the idea coordinated the
project, and policy and procedure
were developed and communicated to
the patrol officers at rolicall. Emphasis
was placed on the favorable impact
this program could have on the offi-
cer/citizen relationship.

Rather than obtaining property
transfer data from the newspaper, the
coordinator visited the clerk of the cir-
cuit court weekly to obtain this infor-
mation. The new property owner’s
name and address was then placed on
duplicate 3 x 5 cards, and a packet of
information was assembled for each
address. Each packet contained:

—A luminous sticker with
emergency telephone numbers,

—A self-addressed postcard the
citizen can send to the Crime
Resistance Section to request a
security survey,

Alexandria’s
Citizen Aworeness

An Alexandria police officer delivers a CAP
information packet to a new homeowner on his
beat.

By
CAPT. JOSEPH M. SEIFFERT

Department of Public Safety
Alexandria, VA

Program
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Captain Seiffert

Charles T. Strobel,
Public Safety Director
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—A city map,

—A booklet about the city
government and services, and

—The visiting officer’s business
card.

The coordinator kept one 3 x 5
card and delivered the second card
and the information packet to the
patrol officer working the area in
which the dwelling was located. The
officer was to visit the new resident
within 4 working days, deliver the in-
formation packet, obtain the resident’s
new phone number and write it on the
3 x 5 card, and return the card to the
coordinator who would match it with
the card on file. The original card was
then destroyed and the card from the
officer was filed.

Pilot Program Results

At the end of the 10-week period,
the coordinator submitted a staff
study which revealed that 16 different
officers visited 21 homes for an aver-
age visit of 15 minutes. Five home-
owners and five officers were inter-
viewed by the coordinator for their
opinion of the program. All believed
the program to be worthwhile and
beneficial, and the direct contact be-
tween the officers and new residents
did not place additional burden on
staffing. It was determined that visits
should be made only during evening
hours when residents were more likely
to be home. Division personnel gener-
ally agreed that the Citizen Awareness
Program (CAP) can be a very positive
factor in strengthening the police/citi-
zen relationship, and over a period of
time, can have a positive impact on
crime prevention.

Restructured Citizen Awareness
Program

As a result of the pilot program,
the CAP was incorporated into the
evening division's goals and objec-
tives and implemented with several
modifications:

1) The Crime Resistance Section
obtains the home transfer
information weekly from the Tax
Assessment Office and
assembles information packets,
which are forwarded to the
coordinator 2 in the evening
patrol division.

2) The coordinator records the beat
number and date assigned on
two 3 x 5 cards and sends both
cards and the information packet
to the section supervisor. The
section supervisor writes the
assigned officer’'s name and due
date on both cards. One card
and packet are given to the beat
officer. After contact with the
resident is made and the
telephone number noted on the
card, it is reviewed by the
supervisor, who sends both back
to the coordinator. The
coordinator’s tickler file is then
updated, and one set of all
completed cards are sent
monthly to the division
commander.

3) If the officer finds no one home
after three attempts, the
information packet will be left at
the residence and “mailboxed”
is written on the card.

4) The division commander or a
section lieutenant telephones a
random 10-percent sample of
the new residents contacted in
order to obtain the citizen’s
perception of the program and
the officer.




TABLE 1
SURVEY

CITIZEN AWARENESS
PROGRAM

Now that the origins of the CAP
have been explained to you, |
would like you to take a few
moments to give me your views of
the program. You do not have to
put your name on this form. Please
complete the survey and hand it in
before you leave rollcall. Thanks
for your help.

1. HAVE YOU EVER VISITED A
CITIZEN WITH A CAP?

(If no, please stop and turn the
form in.)

YES 23 No 2

2. HOW MANY CAP’s, ON THE
AVERAGE, DO YOU GET EACH
MONTH?

NUMBER Varied Response

3. WHAT IS YOUR IMPRESSION
OF HOW THE CITIZENS
GENERALLY VIEW THE CAP?
(Check one)

Very positive responses

They like the program.......... 12
IONONt st sscansanesor 0
They dislike being bothered........... 0
Very negative responses................ 0

4. DO YOU SEE A POSITIVE
VALUE TO THE DEPARTMENT IN
MAKING THESE CITIZEN
CONTACTS?

YES 21 NO 0 UNDECIDED 2

5. HOW DO YOU FEEL ABOUT
YOUR INVOLVEMENT IN THE
CAP PROGRAM? (Check one)
Really enjoy participating in the
PIOQURINL foverivsstisatissecsrecitstavions
Like being involved.............
Don’t mind being involved .
Can take it or leave it.............
Do not like being involved .
Hate being involved................

A Bolice. officer discusses neighborhood crime
problems, city”services, and crime prevention
With naW Alexandria residents.

So

Problems Encountered

The management audits have un-
covered several problems. First, the
officers are, on occasion, interrupting
the citizen at mealtime or some other
inopportune time. Second, a few offi-
cers simply hand the resident the in-
formation packet and leave without
any discussion of the neighborhood,
crime prevention, etc. This feedback
is relayed to the officer through the
supervisor for adjustments in tech-
nique. Another factor that has oc-
curred occasionally is that the officer
discovers the building is a rental
dwelling and the current resident may
have been living there for years even
though the ownership of the house
changed. If this happens, the informa-
tion packet is still left with the resi-
dent. And finally, certain beats have a
higher turnover of homeowners. In
this case, adjoining beat officers
share the workload.

W e
cnimamew

Officer Attitudes

In order to assess officers’ atti-
tudes about the community aware-
ness program, a questionnaire was
devised and given to 25 officers on
the evening shift to be completed
anonymously. The results show that
such contacts are positive in the offi-
cers’ opinions, and the officers do not
mind being involved in the program.
(See table 1.)

Summary

Patrol officers working the
evening shift in the Alexandria Police
Operations Bureau are involved in a
program where they visit new home-
owners residing on their beat. They
talk about the neighborhood, city serv-
ices, and crime prevention responsibil-
ities of the citizen. Since June 1980,
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“The Alexandria Citizen Awareness Program affords the
patrol officer the opportunity to make a few positive
contacts . . . which counter the negative perceptions he or
she must deal with daily in their order maintenance and
crime fighting role encounters.”

The chief of police and everiing di
management consider the 'p
program has on police/community
the originator of CAP.

approximately 68 information packets
per month have been distributed with
83 percent of the residents being con-
tacted personally by an officer.
Twelve percent of the packets are left
in mailboxes if the officer finds no one
home after three attempts. Five per-
cent of the homes were found to be
vacant.

All of the residents sampled by a
10-percent monthly management
audit have appreciated the depart-
ment's efforts to inform them of the
neighborhood crime problems and the
city in general. Although some officers
were described by residents as being
“less than enthusiastic’ about the
program, most have been praised for
being very informative and interested

in the safety of the citizens. A very
positive impression of the department
has been formulated in the minds of
these new residents. Crime Resist-
ance Section officers also report re-
ceiving many favorable comments at
civic association meetings from the
new residents and from neighbors of
the new residents.

The Alexandria Citizen Aware-
ness Program affords the patrol offi-
cer the opportunity to make a few
positive contacts during the month,
which counter the negative percep-
tions he or she must deal with daily in
their order maintenance and crime
fighting role encounters. FBI

WA A M AN sA AN @ o Wy oes

Footnotes

Larry L. Tifft, “The ‘Cop Personality’
Reconsidered,” Journal of Police Science and
Administration, vol. 2, No. 3, September 1974, pp. 266~
278.

2 Alexandria has a population of 106,700 with over
48,000 households, of which 16,547 are single family
detached, semidetached, or rowhouses. The large
number of apartments and condominiums in Alexandria
preclude their inclusion due to volume and no existing
method to determine when new tenants move in.

3The coordinator is a volunteer patrol officer and
performs the CAP duties in addition to regular patrol
assignments.
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Communications

MOBILE COMPUTER
TERMINALS

SGT. JAMES CALDWELL

Police Department
Arlington County, VA

Police officers in Arlington
County, VA, a suburban community
across the Potomac River from the
Nation’s capital, have added a new
weapon to their arsenal. This new
weapon is not a gun, a new type of
ammunition, or tear gas, but a com-
puter terminal.

When they leave rollcall, the offi-
cers go to their squad cars and turn
on a compact computer terminal. By

typing in a few codes on the terminal,
they tell the dispatcher that they are
ready for service and what radio des-
ignation they will be using. During the
course of the day, they will use these
terminals to keep the dispatcher in-
formed of their status; to make
wanted checks on subjects, vehicles,
and tags they encounter during their
tour; to determine operator permit
status of motorists, both in-state and
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William K. Stover
Chief of Police
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out-of-state; and to determine the reg-
istered owner of vehicles involved in
crimes, accidents, and other incidents.
They can also use the terminals to
review calls that they have been dis-
patched on and to send messages to
or receive messages from the dis-
patcher and other police officers.

These computer terminals, known
as mobile digital terminals, mobile
data terminals, keyboard data termi-
nals, or multiline terminals, are part of
a major, if not radical, restructuring of
Arlington County’s public safety com-
munications.

Some of the other changes in-
clude the combining of police, fire,
and emergency medical service
(EMS) dispatching; implementation of
the 911 universal emergency number
telephone system; and the procure-
ment and installation of a computer-
aided dispatch (CAD) system. The
mobile terminals are an integral, if not
essential, aspect of the overall restruc-
turing.

Background

While the history of the merger of
Arlington police, fire, and EMS com-
munications goes back many years,
the first concrete step occurred in
1975 when fire/EMS communications
was moved into a room adjacent to
the police communications center.

Between 1975 and mid-1980, all
sworn police and fire personnel other
than the commanding officer and op-
erations supervisor had been removed
from communications. The merged
center, now known as the Emergency
Communications Center (ECC), was
required to perform all public safety
communications for the county with a
staff of 38 nonsworn personnel, down
4 positions from the premerger
strength. A review of the historical

workload, including data from call
counters, dispatched calls for service
reports, and law enforcement data
bank inquiry statistics, led the plan-
ning task force to the conclusion that
the existing system would not support
an efficient merged center. The task
force recommended that a new
system be developed according to the
following criteria.

1) It would be a system that would
assist call takers in determining
the correct jurisdiction. Because
of overlaps between telephone
exchanges and political
boundaries, many of the 911 calls
received in Arlington would be
originating from neighboring
jurisdictions.

2) Calls that require the immediate
dispatch of Arlington police, fire,
and EMS units would be rapidly
switched to the dispatch and
control positions and recorded in
a manner that would permit future
use for management information.

3) Each action taken with respect
to a call, up to and including
final disposition, would be
identified with the correct time
and date.

4) Each call would have its own
unique identifying and/or
incident number.

5) Each call would be identifiable
with one of the 428 police
subcensus areas and/or up to
200 fire/EMS zones.

6) The means by which such calls
are processed would minimize
the physical handling of paper,
the need for verbal
communications between call
takers and dispatchers, and the
need for call takers to leave
their positions.




“These computer terminals . . . are part of a major. . .

restructuring of Arlington County’s public safety

communications.”

7) The response time to inquiries
from officers on the street who
might be in contact with wanted
persons or persons in
possession of stolen property
would be maintained or
improved.

These essentials and other per-
formance specifications were incorpo-
rated into a request for proposal
(RFP) from vendors of communica-
tions equipment. The successful
bidder included in the proposal a
number of mobile computer terminals.
Since the purpose of the merger was
to reduce manpower costs while pro-
viding an efficient emergency commu-
nications operation, these mobile ter-
minals were seen as a means of pro-
viding a rapid turnaround time on in-
quiries from officers on the street
without adding more dispatchers. If
these units could handle an apprecia-
ble percentage of the data base in-
quiries, the police administrative dis-
patcher would be able to provide a
quicker response to other officers
who did not have terminals and could
also assist in handling the increased
volume of telephone calls anticipated
with the implementation of 911.

The mobile terminals were also
seen as a means of improving individ-
ual officer productivity, reducing the
time that a motorist had to be de-
tained, and as a way of restoring
some privacy to police communica-
tions.

System Description

The mobile terminals acquired by
Arlington County provide the officer
on the street with the means to: Di-
rectly access computer data files such
as local, State, and national crime in-
formation files and State motor vehi-
cle registries; send messages to the

dispatcher or other mobile terminals;
receive assignment and case-related
data and text messages; and transmit
status, emergency, and unit identifica-
tion information to the dispatcher with-
out the use of voice communications.

The terminals are mounted on an
adjustable bracket in the front of the
police car within easy reach of the of-
ficer. They feature a 6-line, 240 char-
acter, solid state (plasma) display with
variable brightness, an alphanumeric
keyboard similar to a typewriter, an
array of status keys programed to cor-
respond to the most frequently used
status changes (inservice, enroute
call, at scene of call, traffic stop, out-
of-service, etc.), and a group of func-
tion keys that are used to prepare the
terminal to send a message, make an
inquiry, or acknowledge the receipt of
a message. The terminals also in-
clude a protected emergency button
which, when pressed, tells the dis-
patcher that an officer has an emer-
gency and identifies which officer has
sent the message.

The terminals are wired into a 35-
watt, single channel, mobile trans-
ceiver that operates on a frequency
with no voice usage. Several years’
experience with fire department
“status only” terminals operating on
the primary voice channel led to an
immediate decision to not have
mobile terminal traffic on the primary
channels. All vehicles are equipped
with roof-mounted gain antennas.
Messages, inquiries, or status
changes from the officer are translat-
ed by the terminal into a signal that
can modulate the radio frequency car-
rier provided by the transceiver. The
signal is then picked up at the receiv-
er sites, compared for quality, and the
best signal is routed to a processor
which retranslates the signal into in-

formation that can be processed by
the central computer. The processor
also sends back an acknowledgement
to the officer. Information going to the
officer follows the reverse of this path.
“Canned” messages, including unit
identification, emergency messages,
status changes, and requests for in-
quiry formats, are typically transmitted
in less than % second. Text is trans-
mitted at a rate of 1700 words per
minute.

Officers do not have to monitor
for a clear channel in order to send
their message. The system deter-
mines when the air is clear and trans-
mits the message. Internal electronics
insure that no two waiting terminals
transmit at the same instant to elimi-
nate the possibility of garbled mes-
sages. Unacknowledged messages
are retransmitted up to four times (2
to 6 seconds apart). The terminals
automatically acknowledge received
messages to the base processor to
avoid tying up the system, but the offi-
cer can also acknowledge to the dis-
patcher to let the dispatcher know
that he has received his message or
assignment.

Messages from the officer to the
dispatcher are stored in a message-
waiting queue at the dispatcher’s po-
sition. A simple keyboard command
allows the dispatcher to display the
officer’s message on a CRT screen.
Emergency messages are automati-
cally displayed.

Inquiries into computer data base
files are sorted and routed at the cen-
tral computer. Local CAD files are ac-
cessed directly. All other inquiries are
routed, along with an identifier, via a
high-speed telephone line (2400
baud) to the Virginia Criminal Informa-
tion Network (VCIN) computer in Rich-
mond, VA. The inquiry is then an-
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“The mobile terminal program has lived up to its promise.”

swered by VCIN or routed further to
the National Crime Information Center
(NCIC) or the National Law Enforce-
ment Telecommunications System
(NLETS), depending on the nature of
the inquiry. The central computer in
Arlington receives responses to the
inquiries, determines which unit made
the inquiry, and routes the reply to the
unit, all in a matter of seconds, then
prints the response on an associated
printer at the ECC.

Implementation

An initial shipment of 15 mobile
terminals was included as part of the
CAD system. The mobile terminal pro-
gram required the dedication of a
radio channel, procurement and in-
stallation of backbone radio frequency
equipment (base station, satellite re-
ceivers, and signal quality comparator
systems), and the procurement and
installation of a separate mobile trans-
ceiver for each mobile terminal.

Since Arlington uses midsized ve-
hicles and the driver's compartment
must provide space for more than just
the officer and terminal, a task force
approach to the physical installation
problem was employed. The task
force consisted of three police offi-
cers, plus representatives from the
vehicle maintenance shop and the pri-
vate radio service that installs and
maintains the department’s radios.

One of the prime considerations
was that the terminal not interfere
with the quick removal of the floor-
mounted shotguns that are carried in
all patrol vehicles. The task force also
had to consider the location of control
heads for existing voice radios and
the new data radios, plus siren con-
trols from four different manufactur-
ers.

The final installation ended up
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cantilevering the terminals, via a spe-
cially fabricated bracket, over a por-
tion of the front right seat rather than
following the vendor-recommended
transmission hump mounting. Bringing
the system up was surprisingly easy
due, in no small measure, to the ex-
pertise of the vendor and Virginia’s
VCIN staff, as well as the enthusiastic
and innovative approach of the instal-
lation task force.

Installation of the mobile termi-
nals in 15 pool vehicles (police cars
used around the clock in patrol) was
begun simultaneously with the training
of personnel in using the terminals. A
hard-wired terminal was installed at
the police headquarters building, and
a vendor-supplied trainer provided ter-
minal training to patrol supervisors
and other key personnel. Patrol super-
visors followed up with incar training
of patrol officers.

The system was fully operational
about 3 months after installation was
completed. The delay was intentional.
It permitted the supervisors to com-
plete their training, gave the depart-
ment time to develop and publish an
agency-oriented users manual, and
gave the officers time to become fa-
miliar with the terminals by running in-
quiries and sending messages.

Conclusion

The mobile terminal program has
lived up to its promise. Monthly re-
ports on data base inquiries indicate
that mobile terminals are used for
about one-third of all departmental in-
quiries. Overall volume is up, yet the
ECC has also absorbed an approxi-
mate 12- to 15-percent increase in

dispatched calls for service. Arrest
rates for criminal offenses and for re-
voked permits and suspended permits
are up (the kind of hits one would
expect to receive on mobile terminals,
but the increased arrests are also due
in part to a vigorous driving while in-
toxicated enforcement program which
leads to more revoked and suspend-
ed permits). A 6-month evaluation of
hits in these categories, plus stolen
vehicles and tags, showed that 41.2
percent of all hits were from mobile
terminal inquiries. After recovering
stolen vehicles on two consecutive
nights of terminal training, one of the
supervisors inquired as to when his
terminal would be installed. An unan-
ticipated benefit of the program is that
officers are using less air time re-
questing repeats on addresses, look-
outs, and other case-related informa-
tion.

Perhaps more indicative of the
success of the program is the fact
that Arlington now has 35 terminals in
operation, is working with the vendor
to add inquiry capabilites for the
NCIC gun and article files, and has
undertaken some pilot tests that may
lead to the dispatch of low priority,
low hazard calls by terminal only, fur-
ther conserving valuable air time. The
police department is also exploring
potential mobile terminal access into
the files of a local criminal information
system which is scheduled for late
spring 1984. FBI
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Freedom of Speech

and Law Enforcement
An Analysis of Connick v. Myers

(Part I)

“. . .an employee’s privately expressed speech is not
necessarily entitled to the same degree of constitutional
protection as employee speech more closely tied to a
matter of public interest.”

Prior to the 1960’s, public em-
ployment was viewed as a privilege,
and public employees were afforded
little constitutional protection in their
jobs. The origin of this right/privilege
approach is frequently traced to the
following statement by Justice Holmes
in an 1892 decision rejecting the con-
stitutional argument of a policeman
who had been fired for engaging in
political activities:

“[t]he petitioner may have a
constitutional right to talk politics,
but he has no constitutional right to
be a policeman. There are few
employments for hire in which the
servant does not agree to suspend
his constitutional right of free
speech, as well as of idleness, by
the implied terms of his contract.
The servant cannot complain, as he
takes the employment on the terms
which are offered him.”1

During the 1960’s, the rationale
underlying the right/privilege distinc-
tion was clearly repudiated by the
U.S. Supreme Court.2 Despite repeat-
ed acknowledgments of governmental
power to insure the fitness and loyalty
of employees, the Supreme Court
ruled that public employees were no

longer . relegated to a watered-
down version of constitutional
rights.”3

The demise of the right/privilege
distinction gave rise to new and diffi-
cult questions regarding the speech
rights of public employees. For exam-
ple, should a law enforcement em-
ployee be afforded the same first
amendment protection as private citi-
zens to engage in expressive activity?
If not, what factors should the courts
consider in determining the extent of
protection to afford in a particular situ-
ation? In its 1968 decision in Pickering
v. Board of Education,* the Supreme
Court provided important answers to
those questions by establishing a bal-
ancing standard which weighs the
competing interests of the govern-
mental employer, employee, and
public. In 1983, the Court decided
Connick v. Myers,® which established
an important exception to the tradi-
tional balancing standard.

This article begins with a discus-
sion of several Supreme Court deci-
sions establishing a balancing stand-
ard to protect the nonpartisan speech
activity of public employees. The Con-
nick decision creating an exception to
the balancing test for personal em-
ployee grievances is then analyzed.
The second part of this article exam-
ines the interpretation and impact of
Connick in the lower courts. Specific
cases involving speech-related claims
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Law enforcement officers of other
than Federal jurisdiction who are
interested in any legal issue discussed
in this article should consult their legal
advisor. Some police procedures ruled
permissible under Federal
constitutional law are of questionable
legality under State law or are not
permitted at all.
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by law enforcement employees are
discussed. Finally, several recommen-
dations are offered for the develop-
ment and implementation of organiza-
tional policy relating to employee
speech activity.

SUPREME COURT DEVELOPMENT
OF CONSTITUTIONAL SPEECH
PROTECTION FOR PUBLIC
EMPLOYEES

The Pickering Decision

Marvin Pickering was dismissed
from his job as a high school teacher
for sending a letter to a newspaper
which criticized the board of educa-
tion’s handling of past proposals to
raise revenue for the schools and the
board’s allocation of financial re-
sources between educational and ath-
letic programs. The Supreme Court
ruled that Pickering’s dismissal was
an unconstitutional infringement of his
freedom of speech. The Court recog-
nized the enormous variety of situa-
tions where an employee's speech
might be considered grounds for dis-
missal and opted for a flexible stand-
ard that could accommodate and
weigh the competing interests of the
governmental employer, employee,
and public.® The Court relied on the
following six factors in reaching its de-
cision favorable to Pickering’s claim:

1) The critical statements were not
directed at a person with whom
Pickering had a close working
relationship requiring personal
loyalty and confidence; 7

2) The speech did not adversely
affect the maintenance of
discipline by Pickering’s
superiors or harmony among his
co-workers; 8

3) The inclusion of erroneous
information in Pickering’s letter
was not per se detrimental
because it related to matters of
public record and could be easily
rebutted by the board; °

4) The statements were not so
unfounded as to evidence
unfitness or incompetence; 1°

5) The criticism concerned a matter
of public concern and was
offered by an employee likely to
have an informed opinion; ' and

6) The public statements did not
impede Pickering’s performance
as a teacher or interfere with the
regular operation of the
schools.'?

Burdens of Proof

Pickering established a balancing
of interests test as the constitutionally
required substantive standard of judi-
cial review for determining the permis-
sibility of governmental restrictions on
employee speech. But Pickering did
not provide any guidance for review-
ing courts regarding the appropriate
allocation of burdens of proof be-
tween the governmental employer and
employee. Subsequent to Pickering,
there was considerable disagreement
in the lower courts concerning the
procedural issue of causation and the
nature of the casual relationship em-
ployees were required to establish.13
Much of that disagreement centered
on the following two questions: 1)
Should employees gain reinstatement
where they show that their protected
speech activity was a motivating
factor in their dismissal; or 2) should
governmental employers prevail when
it is established that the same deci-
sion would have been reached in the
absence of that activity?




“ . . employers need not be inhibited from terminating
employees simply because their protected speech
reinforces the correctness of an employment decision that
would have been reached anyway.”

In its 1977 decision in Mt. Healthy
v. Doyle,’* the Court adopted a two-
step rule of causation which definitive-
ly establishes the burdens of proof for
employers and employees. In Mt
Healthy, an untenured high school
teacher’'s contract was not renewed
by the board of education because he
allegedly demonstrated a lack of tact
in handling professional matters. Spe-
cifically, the teacher was accused of
telephoning a radio station regarding
the substance of a teacher dress
code and of making obscene gestures
to students in the school cafeteria.'s
The Court began its analysis by ob-
serving that a teacher’s right to rein-
statement on first amendment
grounds is not defeated by a lack of
tenure.'® Accepting the district court’s
finding that the communication to the
radio station was protected speech
under Pickering,'” the Court nonethe-
less concluded that a public employee
is not constitutionally entitled to relief
just because protected speech played
a substantial part in a termination de-
cision.'® Rejection of a rule of causa-
tion focusing solely on whether pro-
tected speech motivates employment
decisions is premised on the Court’s
concern that employees should not be
placed in a better position as a result
of their having engaged in constitu-
tionally protected speech than they
would have otherwise occupied.'® Mt
Healthy thus makes it clear that em-
ployers need not be inhibited from ter-
minating employees simply because
their protected speech reinforces the
correctness of an employment dec-
sion that would have been reached
anyway.20

Under Mt Healthy, employees
have the threshold burden of showing
that their conduct is constitutionally
protected under Pickering and that it
was a motivating factor in the discipli-

nary action. When that initial burden is
met, the second phase of the causa-
tion inquiry begins with the burden of
production shifting to the employer to
show by a preponderance of the evi-
dence that the same result would
have been reached in the absence of
the protected conduct.?2! It is not
enough for an employer to show that
the employee could have been dis-
charged. The first amendment is suffi-
ciently vindicated only if employees
are placed in no worse a position than
they would have occupied in the ab-
sence of protected activity.22 Under
Mt Healthy, the burden of producing
evidence on the issue of causation
can shift to employers, but the ulti-
mate burden of proving a constitution-
al violation remains at all times with
employees who prevail only by estab-
lishing that they would have been re-
hired but for the protected conduct.
The standard of causation formu-
lated in Mt Healthy represents an
effort by the Court to strike a balance
that fairly accommodates the interests
of employers and employees. Justice
Rehnquist’s opinion reflects concern
for a rule of causation more favorable
to employees that might result in
windfalls by permitting incompetent or
misbehaving employees to shield
themselves from disciplinary action by
engaging in protected activity.2* Con-
versely, a rule more favorable to em-
ployers could chill protected expres-
sion by encouraging employer discep-
tion in offering spurious motivational
reasons for employment decisions.

Defining the “Public Interest”
Requirement
Privately expressed speech

The Supreme Court in Pickering
declined to accept the premise that
public employees “. . . may constitu-
tionally be compelled to relinquish the
First Amendment rights they would
otherwise enjoy as citizens to com-
ment on matters of public interest

. ." 24 That “matters of public inter-
est” language in Pickering has
become an important limitation on the
speech protection afforded public em-
ployees. The Pickering Court did not
offer any interpretive guidance con-
cerning the contours of this public in-
terest requirement.25 The Court’s first
definition of that term occurred in the
1979 decision in Givhan v. Western
Line Consolidated School District.2®
Givhan worked as a junior high school
teacher and was dismissed following
a series of private encounters with her
principal where she claimed /inter alia
that policies and practices of the
school district were racially discrimina-
tory. The U.S. Court of Appeals for
the Fifth Circuit had ruled that Giv-
han’s privately expressed complaints
and opinions were not protected
under Pickering.??

The Supreme Court unanimously
disagreed and held that a public em-
ployee’s private expressions are not
beyond constitutional protection.2®
Givhan clearly extends first amend-
ment protection to private, as well as
public, expression. However, the
Court cautions in a footnote that an
employee’s privately expressed
speech is not necessarily entitled to
the same degree of constitutional pro-
tection as employee speech more
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“. . . no balancing of interests is required where employee
speech does not relate to a matter of public interest.”

closely tied to a matter of public inter-
est2® The Court stated that when
government employees personally
confront immediate superiors, “. . .
institutional efficiency may be threat-
ened not only by the content of the
employee’s message, but also by the
manner, time, and place in which it is
delivered.” 3¢ While acknowledging
that those additional considerations
are important in balancing the inter-
ests under Pickering, the Court clear-
ly rejects the argument that a public
employee’s freedom of speech is lost
when that employee “. . . arranges to
communicate privately with his em-
ployer rather than to spread his views
before the public.” 31

The decision in Givhan repre-
sents only a narrow interpretation of
the “public interest” requirement set
forth in Pickering. Despite its holdings
that privately expressed employee
speech is not categorically excluded
from Pickering protection, Givhan
does not constitute a wholesale en-
dorsement of the argument that all
private speech is protected. In fact,
language in the opinion indicates a re-
luctance to afford constitutional pro-
tection to all private on-the-job ex-
pression. The underlying rationale for
that hesitancy emerged 4 years later
in Connick v. Myers,32 where the
Court was asked to decide whether
personal internal employee griev-
ances should be considered matters
of public interest covered by Picker-
ing.

Personal internal grievances

In Connick, the Court greatly en-
hances the legal significance of Pick-
ering’s “public interest” requirement.
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In the following quotation, the Court
categorically rejects a balancing
standard of judicial review for employ-
ee speech that is not a matter of
public concern and announces an ex-
ception to Pickering’s applicability:
“. . . when a public employee
speaks not as a citizen upon
matters of public concern, but
instead as an employee upon
matters only of personal interest,
absent the most unusual
circumstances, a federal court is
not the appropriate forum in which
to review the wisdom of a
personnel decision taken by a
public agency allegedly in reaction
to the employee’s behavior.” 33

Connick is the most important deci-
sion concerning first amendment
speech protection for public employ-
ees since Pickering and merits a de-
tailed discussion.

Factual background and lower
court decisions

Sheila Myers was employed as
an assistant district attorney in_ New
Orleans for over 5 years and served
at the pleasure of Harry Connick, the
district attorney for Orleans Parish.
Uncontroverted evidence indicates
that she was a competent, conscien-
tious, and effective trial attorney. In
October of 1980, Myers was advised
that she was being transferred to
prosecute cases in a different section
of the criminal court. Myers was
strongly opposed to the transfer and
expressed her reluctance to several
of her supervisors, including Connick.
She also expressed concern about
conditions in the office and informed a
superior she would do some research
to see if her concerns were mirrored
by others within the office. She pro-
ceeded to prepare a questionnaire so-
liciting the views of her fellow staff

members concerning office transfer
policy, office morale, the need for a
grievance committee, the level of con-
fidence in supervisors, and whether
employees felt pressured to work in
political campaigns. Myers distributed
the questionnaire to 15 assistant dis-
trict attorneys in the office during the
working day. When Connick was in-
formed about the questionnaire, he
fired Myers, citing as reasons both her
refusal to accept the transfer and her
distribution of the questionnaire which
he considered an act of insubordina-
tion.34

Myers subsequently filed suit
under 42 U.S.C. 1983, contending that
her employment was wrongfully termi-
nated because she had exercised her
constitutionally protected right of free
speech in circulating the question-
naire. A U.S. district court concluded
the questionnaire was the real reason
behind the termination, despite Con-
nick’s assertion that Myers was fired
for refusing the transfer.3% The district
court also ruled that Myers’ distribu-
tion of the questionnaire was a form
of speech and entitled to constitution-
al protection unless “. . . it substan-
tially and materially or unduly inter-
feres with the effective operation of
the District Attorney’s Office.” 3¢ Strik-
ing the Pickering balance for Myers,
the district court concluded: 1) That
the issues presented in the question-
naire are related to the effective func-
tioning of the district attorney’s office,
a matter of “public concern,” and 2)
that Connick had failed to demon-
strate clearly that the questionnaire




caused substantial interference with
either established office policy, Myers’
work performance, or the mainte-

nance of close working relation-
ships.37 The U.S. Court of Appeals for
the Fifth Circuit affirmed on the basis
of the district court’s opinion.38

Supreme Court reversal

By a vote of 5 to 4, the Supreme
Court reversed and concluded that
the district court had misapplied Pick-
ering’s “‘matters of public interest” re-
quirement. The Court reaffirms that
the Pickering balancing test is gener-
ally the appropriate standard of judi-
cial review for determining when em-
ployee speech is constitutionally pro-
tected. But the majority opinion au-
thored by Justice White 3° then con-
cludes that the expressive activity for
which Sheila Myers was dismissed is
not protected under that balancing
standard. Most importantly, the Court
ruled that personal internal employee
grievances are categorically excluded
from Pickering’s coverage because
such speech does not relate to a
matter of public concern. In other
words, no balancing of interests is re-
quired where employee speech does
not relate to a matter of public inter-
est.

The Connick decision manifests
profound doctrinal disagreement on
the Court over the interpretation of
Pickering’s ‘“‘public interest” require-
ment. The Justices also differed over
the resolution of practical problems
that inevitably result from a clash be-
tween managerial efficiency and em-
ployee expressive activity. Set forth
below is a discussion of the Court’s
justification for a public interest re-
quirement and its conclusion that only

one question in the questionnaire cir-
culated by Sheila Myers relates to
matter of public interest and merits a
particularized balancing of interests.

Justification for a “public
interest” requirement

Justice White’s majority opinion
justifies a “public interest” require-
ment by observing that Pickering’s
use of that language was not acciden-
tal, but rather “. . . reflects both the
historical evolvement of the rights of
public employees, and the common
sense realization that government of-
fices could not function if every em-
ployment decision became a constitu-
tional matter.” 9 He makes several
observations about the interrelation-
ship between first amendment values
and public employment. First, speech
on public affairs is the essence of
self-government and is entitled to
special protection because it assures
the “. .. unfettered interchange of
ideas for the bringing about of political
and social changes desired by the
people.” 41 Second, the constitutional
protection established in Pickering is
designed to ensure that citizens work-
ing in government are not deprived by
virture of that employment from exer-
cising their fundamental right to par-
ticipate in public affairs.*? Third, public
employees should not be afforded a
constitutionally based grant of immu-
nity for employee grievances if such
protection would not be similarly af-
forded to other citizens who do not
work for the government.43 In other
words, public employees should not
be afforded greater speech protection
than private citizens. Fourth, common
sense and managerial efficiency
demand judicial deference to manage-
rial prerogatives when employee ex-
pression concerns internal office af-
fairs: “While as a matter of good judg-

ment, public officials should be recep-
tive to constructive criticism offered
by their employees, the first amend-
ment does not require a public office
to be run as a roundtable for employ-
ee complaints over internal office af-
fairs.”44
From these observations, the ma-
jority reaches two important conclu-
sions of law. First, no balancing of in-
terests under Pickering is constitution-
ally required to protect employee
speech unless that speech is “. . .
fairly characterized as constituting
speech on a matter of public concern
. .”45 |In a somewhat deferential
tone, the Court makes the following
concession to managerial efficiency:
“When employee expression
cannot be fairly considered as
relating to any matter of political,
social, or other concern to the
community, government officials
should enjoy wide latitude in
managing their offices, without
intrusive oversight by the judiciary in
the name of the First Amendment.
Perhaps the government employer’s
dismissal of the worker may not be
fair, but ordinary dismissals from
government service which violate
no fixed tenure or applicable statute
or regulation are not subject to
judicial review even if the reasons
for the dismissal are alleged to be
mistaken or unreasonable.” 46

The second conclusion of law
pertains to the scope of the “matters
of public concern” requirement. The
Court held that with the exception of
one question concerning official pres-
sure to work for particular political
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“‘When employee speech concerning office policy arises
from an employment dispute . . . additional weight must

be given to the supervisor’s view that the employee has
threatened the authority of the employer to run the office.’”

candidates, the questionnaire circulat-
ed by Sheila Myers did not fall under
the rubric of “matters of public con-
cern.” 47 The Court reviewed the
questions pertaining to confidence
and trust in various supervisors, office
morale, and the need for a grievance
system as mere extensions of her
personal grievance. This conclusion
was reached because the maijority
found that Myers 1) did not seek to
inform the public about problems in
the management or operation of the
district attorney’s office, 2) did not
bring to light actual or potential
wrongdoing or breach of public trust,
and 3) did not ask questions in order
to evaluate the performance of the
office, ““. . . but rather to gather am-
munition for another round of contro-
versy with her superiors.” 48 The
Court notes that the subject of office
morale and discipline could in dfferent
circumstances be a matter of public
concern, but did not attain that status
in the content, form, or context of the
Myers’ questionnaire.4®

Balancing the interests

Because the Court determined
that one question in the questionnaire
touched upon a matter of public con-
cern, a particularized balancing of the
interests was undertaken. Connick is
the first Supreme Court decision since
Pickering involving a comprehensive
application of the Pickering balancing
test to the speech of a public employ-
ee. The Court began by criticizing the
district court for imposing an unduly
onerous burden on the government to
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justify the discharge of Sheila
Myers.5° Rejecting a requirement that
Connick clearly demonstrate that the
questionnaire substantially interfered
with the official responsibilities of the
district attorney’s office, the Court de-
termined that Pickering requires a par-
ticularized balancing where the gov-
ernment’s burden * . varies de-
pending on the nature of the employ-
ee’s expression.” 51 The Court also
emphasized that an appropriate bal-
ancing of competing interests can
only be reached where a reviewing
court gives full consideration to the
government’s interest in the effective
and efficient fulfillment of its responsi-
bilities.52

The Court identified four factors
that it deemed relevant in concluding
that Myers’ conduct was not protect-
ed speech under Pickering, despite a
finding that the questionnaire did not
impede Myers’ ability to perform her
job and did not violate any announced
office policy.5? First, since close work-
ing relationships with superiors is im-
portant for the successful operation of
a district attorney’s office, a wide
degree of deference should be afford-
ed to Connick’s judgment that Myers’
questionnaire was an act of insubordi-
nation carrying a clear potential for
the undermining of office relation-
ships.54 The Court added that a bal-
ancing of interests approach does not
require that employers *. .. allow
events to unfold to the extent that the
disruption of the office and the de-
struction of working relationships is
manifest before taking action.”s5
Second, the manner, time, and place
in which the questionnaire was distrib-
uted endangered the institutional effi-
ciency of the office.5¢ The question-
naire was prepared and distributed at
the office during working hours and

required Myers and others to take
time away from their assigned duties.
Third, the questionnaire arose in the
context of an employment dispute be-
tween Myers and Connick over office
transfer policy.5? The Court offered
the following guidance regarding the
appropriate weight to attribute to this
context factor: ‘
“When employee speech
concerning office policy arises from
an employment dispute concerning
the very application of that policy to
the speaker, additional weight must
be given to the supervisor’s view
that the employee has threatened
the authority of the employer to run
the office.”58

Finally, the Court concluded that the
questionnaire touched upon matters
of public interest in only a limited way
and “. . . is most accurately charac-
terized as an employee grievance
concerning internal office policy.””5®
The Court cautioned that Pickering
would require a stronger showing of
governmental justification if the ques-
tionnaire more substantially involved
matters of public concern.® In reach-
ing a final decision favorable to Con-
nick, the Court concluded that it
would “. . . be a pyrrhic victory for
the great principles of free expression

. ."" if Sheila Myers’ first amendment
right to participate in discussions con-
cerning public affairs was confused
with her attempt to constitutionalize
an employee grievance.®! FBI

(To be continued)
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WANTED

Vincent James Russo

Vincent James Russo, also known as
Frank Bravo, Sonny Brainerd, Jim
Russo, Robert Tabler, Robert Dutch
Tabler, Robert Dutch Tablir, Robert
Dutch Zablir

Wanted For:

Interstate Flight—Robbery, Kidnaping,
Attempted Murder

The Crime

Vincent James Russo is being
sought in connection with an armed
robbery in which a liquor store clerk
was abducted, forced to the ground,
and shot repeatedly at point-blank
range with a .45-caliber automatic
pistol.

A Federal warrant was issued on
January 4, 1979, at San Diego, CA.

Description

BB e 30, born July 20,
1954, Saint
Albans, NY.

Hoightts....e 51

Welght.-......c.cciveres 155 pounds.

Bl i Slender—medium.

VB . o vonstivsnss Brown (may be
wearing Afro
hairstyle).

BYBS i ninsivnns Brown.

32 / FBI Law Enforcement Bulletin

Complexion ........... Olive.
HACAN . o easse White.
Nationality.............. American.
Occupations.......... Assistant manager
of fast food
restaurants,
former
policeman,
former U.S.
Marine, waiter.
Scars and Marks .. Moles on either
side of mouth,
three areas of
skin
discoloration on
back; tattoo:
U.S. Marine
Corps emblem
on upper right
arm.
Remarks................ Russo may be
with a female
companion, her
5-year-old
daughter, and
infant baby girl.
067-46-5747,
067-46-5848;
068-68-5464;
068-86-5767;
068-86-7673;
086-48-5767,
068-65-7673;
688-65-7673.
FBLNO! sanins 360 581 V3.

Social Security
Numbers Used.

Photograps taen 1981

Caution

Russo has been added to the
FBI's “Ten Most Wanted Fugitives”
list. Consider him armed and
extremely dangerous in view of the
brutal nature of the crimes with which
he is charged and his alleged former
employment as a policeman.

Notify the FBI

Any person having information
which might assist in locating this
fugitive is requested to notify
immediately the Director of the
Federal Bureau of Investigation, U.S.
Department of Justice, Washington,
D.C. 20535, or the Special Agent in
Charge of the nearest FBI field office,
the telephone number of which
appears on the first page of most
local directories.

Classification Data:
NCIC Classification:
17CI114POPO117013DM12
Fingerprint Classification:
17L25W 100
S6 R OOM 12

1.O 4847

Left index fingerprint

U.S. GOVERNMENT PRINTING OFFICE :

1984 0 ~ 452-903 QL 3



Change of
Address

Not an order form

Complete this form and
return to:

Director

Federal Bureau of
Investigation
Washington, D.C. 20535

&
4
%

ENFORCEMENT

Name

Title

Address

City

State

Zip

: Interesting
Pattern

This pattern is interesting
because of the unusual formation in
the lower right portion of the
impression. This impression is

classified as an accidental-type whorl.

The tracing is outer.




U.S. Department of Justice Second Class Mail

i i Postage and Fees Paid
Federal Bureau of Investigation Foilera Bureni.of lavestoalion

ISSN

Washington, D.C. 20535
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The Buuetln NOteS that Detective Robert Gallagher

of The New York City Police
Department is the most decorated
detective in the history of this
department, having received over 200
citations for extraordinary bravery,
including the Police Combat Cross, in
the course of effecting 190 arrests of
armed felons in 1983 alone. The
Bulletin is pleased to join Detective
Gallagher’s superiors in commending
his valor.

Detective Gallagher




